
LITTLER MENDELSON, P.C.  
A  P r o f e s s i o n a l  C o r p o r a t i o n  

C a m e l b a ck  E sp l a n a d e  
2 4 2 5  E a s t  C a m e l b a ck  R o a d  

S u i t e  9 0 0  
P h o e n i x ,  A Z   8 5 0 1 6  

6 0 2 . 4 7 4 . 3 6 00  

 

  

   
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Steven G. Biddle; AZ Bar No. 012636 
sbiddle@littler.com 
LITTLER MENDELSON, P.C. 
2425 East Camelback Road, Suite 900 
Phoenix, AZ  85016 
Telephone: 602.474.3600 
Facsimile: 602.957.1801 
 
Kimberly A. Grouse; AZ Bar No. 022477 
kgrouse@cap-az.com 
CENTRAL ARIZONA WATER CONSERVATION DISTRICT 
23636 North 7th Street 
Phoenix, AZ 85024 
Telephone:  623.869.2334 
Facsimile:  623.869.2412 
Attorneys for Defendant   
CENTRAL ARIZONA WATER  
CONSERVATION DISTRICT

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Aime M. Gressett, 

Plaintiff, 

v. 

Central Arizona Water Conservation 
District as the Operating Agency for the 
Central Arizona Project, 

Defendant. 

Case No. 2:12-cv-00185-JAT 

DEFENDANT’S RESPONSE TO 
ARIZONA DEPARTMENT OF 
WATER RESOURCES’ MOTION 
FOR LEAVE TO FILE AN AMICUS 
CURIAE BRIEF IN OPPOSITION 
TO DEFENDANT’S UNOPPOSED 
MOTION TO VACATE JUDGMENT 
AND ORDERS UNDER FED. R. 
CIV. P. 60(B) 

On March 5, 2018, more than six years after this case was initiated, the Arizona 

Department of Water Resources (“ADWR”) filed a Motion in this Court (“ADWR’s 

Motion”) seeking leave to file an amicus curiae brief in opposition to Defendant Central 

Arizona Water Conservation District’s (“CAWCD”) Unopposed Motion to Vacate Judgment 

and Orders under Federal Rule of Civil Procedure 60(B) (“Motion to Vacate”). 

A district court has broad discretion to allow amici curiae participation in cases 

before it. See Ctr. for Biological Diversity v. U.S. Bureau of Land Mgmt., No. 09-CV-8011-

PCT-PGR, 2010 WL 1452863, at *2 (D. Ariz. April 12, 2010) (citing Hoptowit v. Ray, 682 

F.2d 1237, 1260 (9th Cir. 1982)).  Importantly, however, an amicus curiae is not a party to 
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the case and its role is therefore limited.  Id. (citing Miller-Wohl Co. v. Comm’r of Labor and 

Indus., 694 F.2d 203, 204 (9th Cir. 1982)).  This limited role does not permit an amicus 

curiae to file “pleadings, motions, or oppositions to motions, or otherwise participate in a 

manner reserved for the parties in the case.”  Id. (emphasis added).  Here, ADWR seeks to 

inject its own political agenda into this case, but it lacks any statutory authority to do so.  

Therefore, the Court should reject this last-minute filing by ADWR and grant CAWCD’s 

unopposed Motion to Vacate without further delay. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This case was initiated in 2012 by a private plaintiff who sued CAWCD under the 

“self-care” provisions of the Family and Medical Leave Act (“FMLA”).  Shortly after the 

complaint was filed, the United States Supreme Court confirmed that Congress had not 

abrogated the states’ Eleventh Amendment sovereign immunity when it enacted the self-care 

provisions of the FMLA.  See Coleman v. Court of Appeals of Maryland, 566 U.S. 30 

(2012).  Based on Coleman, CAWCD moved to dismiss the Complaint on April 6, 2012, 

arguing that CAWCD is an “arm of the state” of Arizona entitled to Eleventh Amendment 

immunity against FMLA self-care claims.  This Court denied CAWCD’s Motion to Dismiss 

on July 25, 2012, concluding that CAWCD had “failed to carry its burden” to establish that it 

is an arm of the state of Arizona.  [Doc. 21]   

CAWCD later timely appealed this ruling to the Ninth Circuit Court of Appeals on 

April 30, 2015, filing its Opening Brief on September 9, 2015.  While the appeal was 

pending, CAWCD and Plaintiff settled the case.  CAWCD agreed to settle the case in return 

for the Plaintiff’s express commitment not to oppose CAWCD’s motion to vacate this 

Court’s Judgment and related orders.  CAWCD has fully complied with its obligations under 

the settlement agreement, as evidenced by Plaintiff’s filing of a Satisfaction of Judgment on 

January 26, 2018.  [Doc. 218]  The only remaining issue raised by a party in this matter is 

CAWCD’s Motion to Vacate.  The Court should not delay its consideration of the unopposed 

Motion to Vacate to weigh extraneous political arguments asserted by a third party not 
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affected by this case.  

II. ADWR LACKS ANY AUTHORITY TO ASSERT ITS VIEWS IN PRIVATE 
LITIGATION NOT INVOLVING ADWR. 

ADWR is not a party to this case, nor does it have any statutory authority to interject 

itself into federal court litigation between a private plaintiff and CAWCD, an entity 

separately authorized by the Arizona Legislature.  ADWR is a state administrative agency 

created by the Arizona Legislature and assigned specific statutory responsibilities.  Under 

Arizona law, “[a]n agency . . . has no powers other than those the legislature has delegated to 

it. . . .  Any excursion by an administrative body beyond the legislative guidelines is treated 

as an usurpation of constitutional powers vested only in the major branch of government.”  

Facilitec, Inc. v. Hibbs, 206 Ariz. 486, 488 (2003) (internal quotations and citations 

omitted); see also Arizona Health Care Cost Containment Sys. v. Bentley, 187 Ariz. 229, 232 

(Ct. App. 1996) (“The scope of an agency’s power is measured by statute and may not be 

expanded by agency fiat.”) (internal quotation and citation omitted).   

In its Motion, ADWR cites two statutes under which it claims a right to file its 

proposed amicus brief.  See ADWR Motion at 1, fn. 1.  However, neither cited statute grants 

ADWR such authority.  First, ADWR cites A.R.S. § 45-105(A)(9) which provides that 

ADWR may “[p]rosecute and defend all rights, claims and privileges of this state respecting 

interstate streams.”  However, this is an FMLA case – it does not raise, nor can it affect, any 

claims of the State of Arizona to any interstate stream.  As a result, this statute does not 

provide ADWR any authority to interject its views into this case.   

Similarly, the second statute cited by ADWR, A.R.S. § 45-107, authorizes ADWR to 

“consult, advise and cooperate with the secretary of the interior” regarding various issues 

relating to the Colorado River.  The Secretary of the Interior is not a party to this case, this 

case does not raise “issues relating to the Colorado River,” and ADWR’s Motion and 

proposed amicus brief certainly are not an attempt to “consult, advise and cooperate” with 

the Secretary.   
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Contrary to the statutes cited by ADWR, its actual authority to participate in litigation 

is limited to litigation concerning the affairs of the department.  See A.R.S. § 45-104(F).  An 

FMLA case between a private plaintiff and CAWCD has nothing to do with the affairs of 

ADWR.  Because neither statute cited by ADWR, or any other statute, authorizes it to file an 

amicus brief in this case, its Motion to do so should be denied.   

III. ADWR’S POLITICAL VIEWS DO NOT WARRANT THE COURT’S 
CONSIDERATION IN THIS CASE. 

ADWR’s Motion is AWDR’s second attempt during the past year to insert its political 

agenda into this case.  On March 6, 2017, four weeks before oral argument was scheduled in 

the Ninth Circuit (and nearly two years after CAWCD filed its notice of appeal), ADWR 

filed an amicus brief opposing CAWCD’s position that it is an arm of the state entitled to 

Eleventh Amendment immunity.  In that brief, ADWR asserted that it, and not CAWCD, 

was assigned statutory authority by the Arizona Legislature to carry out a variety of 

functions relating to the Colorado River.  See Amicus Curiae Brief of the State of Arizona in 

Support of Appellee and Urging Affirmance, filed March 7, 2017, pp. 2-5 [9th Cir. Docket 

Entry 49].  As CAWCD explained in its response to ADWR’s amicus brief, CAWCD has 

never disputed that ADWR plays an important role in regulating and managing Arizona’s 

water resources.  See Appellant’s Supplemental Brief Responding to Arizona Department of 

Water Resources; Amicus Brief, March 23, 2017, pp. 2-7 [9th Cir. Docket Entry 58].  

However, the Arizona Legislature assigned separate statutory authority related to the 

Colorado River to CAWCD, including responsibility to operate, maintain, and pay for the 

Central Arizona Project and to deliver more than half of Arizona’s Colorado River water to 

more than 80% of Arizona’s citizens.  Id.  Nothing in the Eleventh Amendment or in the 

numerous cases interpreting it prevents a state legislature from assigning specific roles to 

separate governmental agencies to address critical state issues like water resources.   

Of course, the merits of CAWCD’s Eleventh Amendment argument are no longer at 

issue in this Court because of the settlement between Plaintiff and CAWCD.  Nevertheless, 

ADWR has decided to continue its political campaign against CAWCD by seeking leave to 
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file yet another amicus brief, now in this Court.  This campaign has been widespread and 

relentless.  See, e.g., Yellow Sheet Report, March 21, 2017, pp. 3-4, copy attached as Ex. 1; 

Yellow Sheet Report, August 18, 2017, pp. 3-4, copy attached as Ex. 2;  Tony Davis, Who 

Controls the Water? Arizona agencies slug it out, Arizona Daily Star, October 28, 2017, 

copy attached as Ex. 3; Rachel Leingang, Many legislators still in dark on water-policy 

proposals, Arizona Capitol Times, January 15, 2018, copy attached as Ex. 4; Yellow Sheet 

Report, February 6, 2018, pp. 1-2, copy attached as Ex. 5.     

This FMLA suit is not the appropriate forum to resolve political differences between 

two entities authorized by the Arizona Legislature.  Arizona’s Legislature “has the exclusive 

power to declare what the law shall be.  In contrast, the executive branch’s duty is to carry 

out the policies and purposes declared by the Legislature.” State ex rel. Woods v. Block, 189 

Ariz. 269, 275 (1997).  The Legislature long ago “declare[d] what the law shall be” with 

regard to the respective roles of CAWCD and ADWR on water issues in Arizona.1  Until and 

unless the Legislature elects to revisit or adjust these separate roles, ADWR is obligated to 

operate within the limits of the authority previously assigned to it.2 

IV. ADWR WILL NOT BE AFFECTED IF THE COURT VACATES THE 
JUDGMENT AND RELATED ORDERS IN THIS CASE. 

In its Motion, ADWR alludes to a number of “concerns” it has regarding CAWCD’s 

currently moot argument that it is an arm of the State of Arizona.  For example, ADWR 

expresses a concern about “the precedent that a determination in favor of CAWCD on this 

factor [i.e., whether CAWCD performs a central governmental function] could have in any 

                                              
1 See, e.g., Act of April 13, 1971, ch. 50 (authorizing creation of CAWCD and establishing 
its responsibilities) (codified at A.R.S. Title 48, Ch. 22); Act of June 11, 1980, ch. 1 
(authorizing creation of ADWR and establishing its responsibilities) (codified in A.R.S. Title 
45). 
2 There is currently a bill pending in the Arizona Legislature that may affect the respective 
roles and responsibilities of ADWR and CAWCD.  See House Bill 2512 (available at 
https://www.azleg.gov/bills/).  Although it is impossible to predict the outcome of the 
Legislature’s consideration of this bill, the fact that it is pending provides ADWR with a 
political forum where it can voice whatever concerns it may have about CAWCD without 
overstepping its statutory authority by attempting to interject its views into this case.    
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future litigation over attempts by CAWCD to exercise authority over management of the 

State’s Colorado River entitlement.”  ADWR Motion at 4.  This concern is misplaced for at 

least two reasons.   

First, the substantive question of whether CAWCD performs a central governmental 

function is no longer before this (or any) Court.  The only remaining issue raised by a party 

in this entire litigation is CAWCD’s unopposed Motion to Vacate.  That question should be 

determined on its own merits, not on ADWR’s concerns about whether or when the question 

may arise in some future litigation.3  If CAWCD raises an Eleventh Amendment argument in 

a future lawsuit, that issue will be judged on its merits by the court assigned to hear that 

future case.  Vacating the Judgment and related orders in this case will simply ensure that the 

issue – when and if raised – will be addressed in the proper court at the proper time on its 

merits.   

Second, it is the Arizona Legislature, not ADWR or CAWCD, that determines 

whether CAWCD performs a central governmental function for the State of Arizona.  See, 

e.g., Mitchell v. Los Angeles Community College District, 861 F.2d 198, 201 (9th Cir. 1988) 

(to determine whether a state entity is an arm of the state, “the court looks to the way state 

law treats the entity.”).  Neither CAWCD nor ADWR can alter “state law.”  The Arizona 

Legislature is exclusively charged with creating the laws under which both entities operate, 

and both CAWCD and ADWR may only administer those laws as written by the Legislature.  

See State ex rel. Woods, 189 Ariz. at 275.  As noted above, the Legislature has assigned 

specific responsibilities to ADWR and separate responsibilities to CAWCD with regard to 

Colorado River water issues.  Id.  Neither entity has any authority to invade the areas of 

responsibility assigned to the other.  ADWR’s attempt to do so through its filing in this case 

should be rejected. 

  

                                              
3 The likelihood of this issue arising again in the near future is low in light of the fact that 
CAWCD has raised an Eleventh Amendment argument only once in its more than 40 years 
of existence. 
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Moreover, none of the responsibilities assigned to either CAWCD or ADWR can be 

altered or affected in any way if CAWCD is determined in a future case to be an “arm of the 

state” of Arizona entitled to Eleventh Amendment sovereign immunity.  ADWR’s role in 

administering the statutory functions assigned to it by the Legislature will be the same 

regardless of whether such a ruling is ever made by a future court.  In fact, ADWR fails to 

identify any real and meaningful interest it has in this case.  Whether CAWCD qualifies as 

an arm of the state for purposes of the Eleventh Amendment cannot affect ADWR.  

Certainly, the possibility that this issue may be raised in some other, not-yet-filed federal 

court litigation involving an unknown future plaintiff is not a concrete basis on which 

ADWR should be inserting itself into this case at its very last stage. 

V. CONCLUSION 

ADWR seeks to insert its political agenda into this case long after all issues other than 

CAWCD’s unopposed Motion to Vacate have been resolved.  Because ADWR lacks any 

authority to do so, and because the outcome of CAWCD’s pending Motion to Vacate cannot 

possibly affect ADWR, ADWR’s Motion should be denied and the Court should consider 

CAWCD’s Motion to Vacate without further delay.      

DATED this 14th day of March 2018. 
 

      s/ Steven G. Biddle  
Steven G. Biddle 
LITTLER MENDELSON, P.C. 
2425 East Camelback Road, Ste. 900 
Phoenix, Arizona 85016 

     s/ Kimberly A. Grouse  
Kimberly A. Grouse  
CENTRAL ARIZONA WATER 
CONSERVATION DISTRICT 
23636 North 7th Street 
Phoenix, Arizona 85024 
Attorneys for Defendant  
Central Arizona Water Conservation District 
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I hereby certify that I electronically transmitted the attached documents to the Clerk’s 

Office using the CM/ECF System for filing and transmittal of a Notice of Electronic Filing 

to the following CM/ECF registrants, and mailed a copy of same to the following if non-

registrants, this 14th day of March 2018: 

 
DeeAnn Marie Barnes 
James L. Blair  
Tamara N. Cook 
Renaud Cook Drury Mesaros, PA 
One North Central Avenue, Suite 900 
Phoenix, Arizona 85004-4417 
Attorneys for Plaintiff 
 
Kenneth C. Slowinski  
Nicole D. Klobas  
Jennifer Heim 
Arizona Department of Water Resources 
P.O. Box 36020 
Phoenix, AZ 85067  
Attorneys for Arizona Department of  
Water Resources 

s/ Tisha A. Davis     
Firmwide:153409608.1 038536.1015  
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∙NEWS NOTES AND GOSSIP∙ 
 

DOES THAT FORK IN THE ROAD LEAD TO THE US SENATE? 
Sinema took an uncharacteristic public jab at 

Trump in a Republic op-ed on Monday, which 

some insiders view as another step toward a 

potential US Senate run in 2018. Headlined, “Help! 

Our Constitution is under attack,” Sinema’s lofty 

polemic decried what she calls Trump’s disregard 

for separation of powers, individual liberty and 

other constitutional principles (LINK). “In less 

than 100 days, this administration has stretched 

presidential power, and sought to undermine the 

independence of the judiciary and erode the 

freedom of the press. Together, I see an affront to the Constitution that has served America so very well for 

nearly 230 years,” Sinema wrote. She also lamented Trump’s attacks on judges. “A president who respects 

the Constitution seeks legal ways to achieve his same policy objectives. Insults, intimidation and threats, 

extending even to individual judges are not just unprecedented, but designed to delegitimize an entire 

branch of government,” she said. Politicians often falsely describe their era as “a watershed moment like no 

other,” Sinema wrote. But she said she is “increasingly certain we live in a meaningful moment that 

demands America’s collective greatness,” much like the drafting of the Declaration of Independence, the 

Civil War, the Great Depression and the civil rights movement. “I see on the horizon one of those historic 

forks in the road,” Sinema wrote. 

 

LAYING THE GROUNDWORK 
Given Sinema’s historically even-keeled and moderate persona, her op-ed raised some eyebrows. One Dem 

insider views it as Sinema laying the groundwork for a potential challenge to Flake. “I have to think that 

everything she does, from what I’m hearing, is about the Senate seat. I just think they really want to do it, 

and that PPP poll that shows Flake underwater, as hard a time as I have believing it, has certainly gotten 

them thinking this is her moment,” the source said, referring to a recent survey by Public Policy Polling that 

showed Flake losing, 47-35, to a generic Democratic candidate. The source speculated that Sinema may be 

using the op-ed to fend off criticism and a potential primary challenge from the left that she hasn’t taken a 

hard enough line against Trump, noting that FiveThirtyEight.com lists her as voting with Trump 45.5 

percent of the time, the third most for any US House Democrat (LINK). Another Dem insider said it’s 

telling that Sinema has “broken two years of silence” on Trump. “I’d guess that she’s trying to give herself 

the opportunity to run for Senate should she want to do that,” the source said. 

 

ASK AGAIN LATER 
Ducey’s office wouldn’t answer specific questions about the AHCCCS report or on what Ducey would do 

with the Prop 204 population, nor would his office answer if Ducey is leaning on the White House and 

Arizona’s congressional delegation to restore the enhanced federal matches that would go away under the 

American Health Care Act. Instead, his spokesman referred our reporter to an interview Ducey did on 

KTAR last week, which did not address those specific questions, and which was conducted before 

AHCCCS completed its analysis of the AHCA’s effects on Arizona’s Medicaid program. On KTAR, 

Ducey said there’s room for improvement in the AHCA and that he’s confident Congress can come up with 
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a better bill. “Otherwise, I don’t know how it can get out of the House and the Senate,” Ducey said. He also 

said the “last thing we want to do” is drop people from coverage without giving them anywhere else to go. 

 

PUT MCSALLY IN THE ‘YES’ COLUMN 
When the Congressional Budget Office released its analysis of the American Health Care Act a week ago, 

our reporter’s queries to McSally about where she stands on the proposal that, as introduced, would cause 

24 million Americans to lose their health care, went unanswered. Today, her office said McSally has been 

“advocating for specific changes” to the proposal and declared that she now supports it. In a news release, 

her spokesperson, Kell Schibi, said McSally “successfully negotiated” revisions to the bill, including 

“billions in increased resources for states to provide robust coverage for the most vulnerable.” McSally 

echoed the oft-repeated GOP line that Obamacare is an unmitigated disaster, particularly in Arizona, where 

14 of the 15 counties are “devoid of competition” on the insurance exchange with only single insurers 

selling coverage. “However, the transition to new system will take time and those on Medicaid and ACA 

exchanges deserve continuity and stability during the transition,” she said. “Through lengthy negotiations 

with House leadership and the executive branch, I am pleased to have played a role in moving this bill in 

the right direction.” McSally said the AHCA is not perfect and she still has concerns, but she will work 

closely with McCain, Flake, Ducey, local stakeholders and constituents to strengthen the bill. 

 

LET ME COUNT THE WAYS 
Specifically, McSally said she and US Rep. Tom MacArthur of New Jersey asked for three changes in the 

AHCA. First, she wants to keep the bill’s original timeline for rolling back Medicaid and to ensure that 

enrollment isn’t frozen in the meantime. Conservatives had proposed to move that date up to the start of 

2018, though matching funds will continue until 2023 (LINK). But McSally said moving up the transition 

before 2020 will make it more difficult for states and beneficiaries to adapt, potentially leaving people “on 

the edge of poverty and at risk of falling through the cracks.” The original timeline for scrapping enhanced 

funding for Medicaid expansion was 2020, and the White House had already shot down the idea of moving 

up the rollback date (YS, 3/13). Second, she said the AHCA’s per-capita caps, which are supposed to 

increase by the consumer price index for medical care, are inadequate, particularly for elderly and disabled 

Medicaid enrollees. As a remedy, McSally said the per-capita allotments should be increased by 1 percent, 

plus the CPI-MED.  Finally, she said, the tax credits in the AHCA are simply “too small” for Americans 

ages 50-64. “We understand that other initiatives in the AHCA and administrative actions by the 

Department of Health and Human Services are intended to bring down the cost of plans, but this gap 

between the ACA subsidies and the AHCA tax credits is too large for ages 50-64,” the two representatives 

said.  Her remedy, she said, is to increase that tax credit by $2,000 per year at a cost of around $85 billion 

over 10 years. 

 

AARP TAKES AIM 
The AARP has been among the most vocal critics of the AHCA, telling Congress that the bill, as 

introduced, would dramatically increase costs for people between 50 and 64. “This legislation would 

weaken Medicare, hike insurance premiums on those who can least afford it, and give tax breaks to big 

drug companies,” AARP Arizona spokesman Alex Juarez said early this month. AARP’s national estimates 

show that the AHCA would hike costs by $3,600 a year for a 55-year-old earning $25,000 annually. For a 

64-year-old earning $25,000, the hike is $7,400 a year, and for a 64 year old earning $15,000, it would be 

as much as $8,400 (LINK). If nothing else changes in the bill, McSally’s $2,000 would help, but not solve 

elderly people’s problems. 

 

TRUMP THANKS YOU BIGLY 
McSally’s support for the AHCA (with her revisions) got a shout-out from Trump, who thanked her and 

lawmakers who had worked with his administration and Congressional leaders. Lobbyist Chris Herstam 
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predicted that Trump’s kind words for McSally would come back to haunt her. “That’ll hurt McSally in 

’18,” Herstam wrote on Twitter. 

 

I AM THE STATE 
The Dept of Water Resources thinks an employment lawsuit filed against the Central Arizona Water 

Conservation District, which operates the Central Arizona Project, could have some big effects on the state. 

CAP is arguing that it’s an arm of the state and thus entitled to sovereign immunity under the 11th 

Amendment. The lawsuit, which started in 2012, stems from a former employee who claims she was fired 

improperly because she was on leave under the federal Family Medical Leave Act. CAP lost its case in US 

District Court, but appealed to the Ninth Circuit, which will hear the case on April 4. In its brief, CAP 

asserts that its former employee can’t sue for an FMLA violation because it is an arm of the state of 

Arizona. The 11th Amendment established the concept of “sovereign immunity,” though the term is not 

used in the amendment itself. Essentially, the amendment prohibits federal courts from hearing lawsuits 

against states, including arms of states like agencies, in some matters. “(CAP) was created by the Arizona 

Legislature solely to serve a critical state function: securing, managing, and delivering more than half of 

Arizona’s entitlement of Colorado River water to the citizens of the State,” CAP argued in a brief to the 

Ninth Circuit. CAP attorney Jay Johnson told our reporter that, until this case, CAP has never argued it 

should be covered by the 11th Amendment. “It has never come up before. It’s a rare thing that we get sued 

to begin with,” he said. To determine if an entity is an arm of a state, there’s a five-part test, but two 

provisions in the test are most important, CAP argues. First, Arizona would be “functionally liable” for 

CAP’s debt obligations if it were unable to meet them. And second, CAP serves a critical government 

function to the state because it manages and delivers a large chunk of its Colorado River water. CAP insists 

that if it wins the appeal, the precedent would only narrowly apply to the specific provision under FMLA 

that it was alleged to have violated. “If we lose this case, the CAP and its taxpayers will be liable for a 

damage award. Other than that, there is no effect on the State of Arizona, any agency in the State of 

Arizona, any other entity in the State of Arizona,” Johnson told our reporter. 

 

NO, YOU’RE NOT 
The Dept of Water Resources thinks CAP is overstating its role in the water ecosystem, and that if CAP 

wins the appeal, it won’t mean just a narrow application of 11th Amendment protection, DWR director 

Tom Buschatzke told our reporter. DWR is trying to file an amicus brief in the case, though the deadline 

for filing is long past. The department was only recently made aware of the case, Buschatzke said. “We 

found out just accidentally in an offhand conversation between two attorneys,” he said, adding that the 11th 

Amendment claims are a “pretty big deal.” What’s particularly concerning to Buschatzke and the 

governor’s office is the claim that CAP is the single entity charged with securing, managing and delivering 

half of Arizona’s Colorado River water. “Well, they clearly are the arm of the state created to deliver, but 

the secure and manage part, we believe that’s me, that’s DWR, pursuant to state law. It’s very important to 

the executive branch of the state that they have the control over the policy direction of the management of 

the Colorado River water,” he said. Plus, the claim that Arizona could be on the hook for CAP’s debts runs 

counter to state statutes, Buschatzke said, which clearly say the three counties that receive CAP water 

(Maricopa, Pima and Pinal) would be liable. “It’s kind of a strange argument, and it’s kind of a scary 

argument to be making, in my mind,” he said. If CAP wins the appeal, Buschatzke said DWR believes the 

sovereign immunity would be “very broad,” and he notes it would be attached to a lawsuit in federal court, 

giving it heft. As an example, Buschatzke said there could be some scenario where there’s a contractual 

dispute between water rights holders, which would bring CAP to state court. Since the Bureau of 

Reclamation would be a party to the suit because it’s tied into the CAP process, the case would go to 

federal court, and CAP could invoke its sovereign immunity, Buschatzke posited. “It seems to me it gives 

them the potential to have more power than they otherwise should have. That’s one of our concerns,” he 
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said. There’s usually a much clearer, direct link between the state and its arms, he said. The governor’s 

office told our reporter it supports DWR’s position in the case.  

 

DON’T OVERDO IT 
The Gila River Indian Community, another Colorado River water rights holder, sided with DWR in the 

case, though it hasn’t filed any briefs. GRIC Gov. Stephen Roe Lewis said in a statement that “CAP may be 

overstating its role.” DWR “is the lead entity when it comes to developing water policy in Arizona and 

representing Arizona’s collective water interests,” Lewis’s statement said.      

 

WE’VE GOT OUR BASES COVERED 
Johnson said everything in CAP’s brief is accurate, and that it is the only entity that secures, manages and 

delivers water. “What it boils down to is that this case involves CAP. It doesn’t involve ADWR. This is an 

employment matter that only concerns us,” Johnson said. CAP’s arguments about its role in water 

management serve to bolster its case in the courts, but the arguments don’t “implicate” DWR, he said. As 

far as whether the state is liable for debts, CAP notes that it is only “functionally liable,” not “legally 

liable,” meaning that “if for some unforeseen, virtually impossible reason its debts were not paid, it is so 

important to the State of Arizona that Arizona would have to find a way to keep it running,” Johnson said. 

 

ONE DOWN, TWO TO GO 
Maricopa County Recorder Adrian Fontes has reached a settlement with Project Vote, a nonprofit which 

sued over what it deems to be inadequate access to voter registration data after last year’s presidential 

preference election fiasco. Meanwhile, negotiations are still pending against the other two defendants in the 

case, Reagan and Pima County Recorder F Ann Rodriguez. Project Vote announced the settlement 

yesterday. Under Fontes, the county agreed to make electronic copies of its voter roll available to the 

public, and to provide Project Vote with voter registration records, voter status and history going back to 

2013 and database reports that have been provided to the secretary of state, and to do so electronically “at 

no more than a reasonable cost.” However, the settlement still leaves the lawsuit against the secretary of 

state and Pima County unresolved. State Elections Director Eric Spencer responded to a Project Vote tweet 

about the Maricopa settlement, with his own tweet stating, “Alas, this tells only part of the story.” Both the 

secretary of state and Project Vote declined to comment, though Project Vote provided our reporter with a 

copy of a notice of good faith settlement discussions that was filed in US District Court on Feb. 28. The 

notice stated that Project Vote and Maricopa County were close to reaching an agreement, and that the 

group and Rodriguez had been unable to come to a settlement. It also stated that Reagan’s counsel said the 

secretary of state’s office couldn’t settle until the Legislature takes action on H2412 (voter registration 

records; petition submittals), which would substantially reduce the costs for people to obtain voter 

registration records. Allison Kierman, Project Vote’s attorney, wrote in the notice that the group does not 

think H2412 should hold up a settlement, and that the bill would not address all issues in the lawsuit. 

Nonetheless, Kierman wrote, “the parties agreed that in light of the SOS’s position, further settlement 

discussions or a formal settlement conference at this time will not prove an efficient use of resources.” 

Spencer said there have been no settlement discussions since that filing. 

 

A SOLUTION MAY BE WITHIN REACH 
If H2412 takes care of a part of Project Vote’s complaint against the secretary of state, the new voter 

registration system being planned by Reagan may take care of the rest. Assistant Secretary of State Lee 

Miller told our reporter he believes the new system will alleviate the remainder of Project Vote’s concerns. 

From the secretary of state’s perspective, the cost of voter data is the primary issue in the lawsuit, Miller 

said. The other issues pertain to information that election officials must make available under the National 

Voter Registration Act of 1993. “We think the AVID system will do a significantly better job at providing 

information about who’s registered and who’s not registered, who’s voted a provisional ballot and what 
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were the outcomes associated with that provisional ballot,” Miller said, referring to the proposed Arizona 

Voter Information Database. Reagan plans to issue an RFP for the new system around the end of the month, 

and plans to have the new system in place after the 2018 general election (YS, 3/7). 

 

∙PRESS RELEASES AND NEWS CLIPS∙ 
 

Rep. McSally Fights for Crucial Improvements During AHCA 

Negotiations 
WASHINGTON, D.C. – U.S. Representative Martha McSally today declared her support for an amended version of 

the American Health Care Act of 2017 (AHCA). After weeks of advocating for specific changes to the legislation on 

behalf of her constituents, Rep. McSally successfully negotiated for revisions to the legislation that are victories for 

Southern Arizona—including billions in increased resources for states to provide robust coverage for the most 

vulnerable. 

 “The Affordable Care Act (ACA) has been an unmitigated disaster in Arizona—leaving us without real choices 

statewide. The exchanges for 14 of the state’s 15 counties are devoid of competition because they are left with only a 

single insurer selling coverage. However, the transition to new system will take time and those on Medicaid and ACA 

exchanges deserve continuity and stability during the transition,” stated Representative McSally. “Over the past 

weeks, I have proposed detailed, specific changes to the AHCA that would provide better coverage and a stable 

transition for seniors, the disabled, children, and middle class families. Through lengthy negotiations with House 

leadership and the executive branch, I am pleased to have played a role in moving this bill in the right direction. I’m 

thankful leadership heard my concerns and worked with me to adopt these recommendations to ease the transition to a 

system that increases choice and access while bringing down health care costs. AHCA is not perfect and I still have 

concerns, but I will continue to work closely with Senators McCain and Flake, Governor Ducey, local stakeholders, 

and constituents to strengthen the AHCA while supporting other thoughtful bills throughout the legislative process.” 

Speaker Ryan said, “I appreciate Rep. McSally’s support on the AHCA. Her unwavering commitment to her 

constituents and her tenacity throughout the negotiating process has led to positive changes and I believe this is a 

better bill as a result of her involvement.”  

Rep. McSally and Rep. MacArthur sent a letter today to leadership requesting that three crucial provisions be included 

in the AHCA which would directly benefit her constituents in Southern Arizona. This culminates weeks of discussions 

with House leadership, Health and Human Services Secretary Tom Price, Vice President Pence, and others. As a 

direct result of her advocacy, a revised version of the bill was filed tonight which included all three provisions. 

The text of the letter can be found here and below.  

The Honorable Paul D. Ryan 

Speaker of the House 

H-232, United States Capitol 

Washington, DC 20515 

Dear Mr. Speaker, 

As we work to finalize the House version of the bill that will be the first step in replacing the Affordable Care 

Act (ACA) with a better system that increases choice and access while bringing down the cost of health care, we have 

some concerns with the American Health Care Act (AHCA) in its current form. 

As you are aware, the ACA has had an especially harmful impact on our states and has nearly destroyed the market 

for individual health insurance plans. Neither Arizona nor New Jersey residents have real choices and their insurance 

premiums have increased to an unacceptable degree - Arizona being the highest in the nation over the past year. It is 

clear that our healthcare system must be repaired. 

We write to bring to your attention a few issues in the AHCA that are of great concern to us and our constituents. 

1. The transition from the ACA Medicaid expansion to the Medicaid system with more state control and 

flexibility, as well as the individual market stabilization measures in the AHCA, will already be complex and 

take time. In order to prevent unnecessary hardship to low- and middle-income people, and to states, the 
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Medicaid expansion not be moved up—as some have suggested—and remain at December 31, 2019, and that 

individual enrollment in expansion not states be frozen between now and December 31, 2019.  

Making the transition before 2020 will make it more difficult for states and beneficiaries to adapt and 

potentially leave some people on the edge of poverty and at risk of falling through the cracks.  

2. To ensure that the most vulnerable in our communities continue to have access to the health care they need, 

we request that states be given additional resources to provide robust traditional Medicaid coverage. The 

AHCA’s per-capita caps are supposed to increase by the consumer price index for medical care (CPI-MED), 

but we believe this is inadequate—especially for elderly and disabled Medicaid enrollees. 

The per-capita allotments to states for elderly and disabled Medicaid enrollees should be increased by CPI-

MED +1%. This will give additional resources to states and provide added flexibility to adjust to the new 

per-capita cap system and continue to provide high-quality care through their Medicaid programs. 

3. The new tax credits created by the AHCA are simply too small for older Americans ages 50-64. These 

individuals, many living on fixed lower incomes, cannot afford to pay additional amounts to purchase quality 

health insurance. 

We understand that other initiatives in the AHCA and administrative actions by the Department of Health 

and Human Services (HHS) are intended to bring down the cost of plans, but this gap between the ACA 

subsidies and the AHCA tax credits is too large for ages 50-64. As is, we are concerned that many in this age 

bracket could lose coverage and access to health care, likely increasing their vulnerability and decreasing 

their health. 

As such, the tax credits provided for ages 50-64 must be increased, ideally by at least $2000 per year, which 

will cost around $85 billion over ten years.  We must find a way to accomplish this. 

Thank you for your work on the AHCA.  Please carefully consider the impact of this legislation, and work to address 

the concerns we have communicated in our many meetings and in this letter. We sincerely hope that you will continue 

improving this legislation so that it can truly offer Arizonans, New Jerseyans, and all Americans additional choices, 

lower costs, and increased access to high quality, affordable health care. 

### 

 

 

Capitol Goes Blue for Down Syndrome Research 
PHOENIX — Governor Doug Ducey and First Lady Angela Ducey today are joining a nationwide effort to raise 

awareness of Down syndrome cognitive research. As part of the “Light the Way” campaign, the governor has directed 

the Capitol dome to be illuminated blue the evening of March 21. 

“I’m honored to join First Spouses from across the country to raise awareness of Down syndrome research,” said First 

Lady Angela Ducey. “Advances in research have already helped so many with improved cognitive and motor 

functioning. Bringing attention to these efforts will highlight the work still to be done and ways we can help every 

person in Arizona lead a healthy, happy life.” 

Arizona scientists are at the forefront of Down syndrome research. The University of Arizona’s Memory 

Development and Disorders Lab, led by Dr. Jamie Edgin, is spearheading the development of memory assessment 

tools for clinical trials and has conducted research on how sleep affects the cognitive development of children with 

Down syndrome. 

At Arizona State University, Dr. Shannon Ringenbach is also conducting research on the effects of exercise on the 

motor, cognitive, and emotional functions of adults and adolescents with Down syndrome. 

And Dr. Marwan Sabbah of the Barrow Neurological Institute in Phoenix is leading clinical trials aimed at reducing 

the prevalence of Alzheimer’s disease in people with Down syndrome.  

### 
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Grijalva, Democrats Will Press for Answers on How Administration 

Can Push Infrastructure While Ignoring Climate Change 
Washington, D.C. – Amid mounting reports from Bloomberg and other outlets that the Trump administration will soon 

release an executive order reversing a range of Obama-era climate change policies, and in light of the recently 

released administration budget proposal that eliminates nearly all federal funding for climate research and impact 

mitigation, Ranking Member Raúl M. Grijalva (D-Ariz.) today questioned how this morning’s imminent infrastructure 

hearing in the House Natural Resources Committee can generate useful information while the aWhite House and 

Congressional Republicans continue to willfully deny or ignore climate change’s risks to our roads, bridges, dams and 

canals. At today’s hearing, Grijalva will also press mining conglomerate Rio Tinto for more information about its 

Resolution Copper mining project in central Arizona, which has generated years of resistance and ongoing on-site 

protests by Native American communities concerned about damage to sacred land. 

During the hearing – ostensibly organized to learn more about how our nation’s mining sector fits into Trump’s 

unfulfilled infrastructure promises – the Republican majority is unlikely to acknowledge the need for better climate 

data and realistic forward planning in any infrastructure plan. Grijalva and other Democrats on the Committee will 

press for clarity on how national infrastructure planning can go forward given Office of Management and Budget 

Director Mick Mulvaney’s recent declaration that “We’re not spending money on [climate change] anymore. We 

consider that to be a waste of your money.” As an alternative approach, Democrats will emphasize the need for 

continued climate monitoring and for close coordination between climate scientists, civil engineers and infrastructure 

planners. 

Trump is expected to sign an order in the coming days eliminating climate change considerations from the federal 

decision-making process, among other impacts, despite the fact that sea level rise has already imperiled populated 

areas in Alaska and along the Gulf Coast. The New York Times published a special report in November 2016 titled 

“Perils of Climate Change Could Swamp Coastal Real Estate” that revealed widespread concerns about building or 

buying property along our nation’s coastlines. 

Grijalva said this morning that we should not build new roads, bridges or other infrastructure without knowing 

whether climate change puts them at risk. 

“Pretending our economy is a board game, where we can put a bridge here and a railroad there just because it looks 

like fun, is a recipe for an economic catastrophe,” Grijalva said. “The smartest thing this president could do now is 

offer a real infrastructure plan that accounts for climate change and builds a resilient, sustainable economy for the long 

haul. Unfortunately the Republican Party has been denying climate change for so long now that it can’t even 

recognize when it threatens its own interests, let alone our national interest.” 

At the hearing, Grijalva will also press Nigel Steward, managing director for copper and diamonds operations at Rio 

Tinto, on a host of issues ranging from his parent company’s uniquely appalling human rights record around the globe 

to its history of ignoring labor and environmental standards. To take just one example, Rio Tinto has refused to 

acknowledge responsibility for many of the 39 worker deaths at its Grasberg complex in Papua New Guinea, arguing 

that a Grasberg co-owner called Freeport McMoRan is responsible for operations there despite Rio Tinto listing the 

site as one of its “core working assets” in its 2014 annual corporate report. Rio Tinto’s decision to abandon and ignore 

cleanup responsibilities at a mine in Bougainville – where for years it paid local government military units for private 

security and helped to fund a decade-long war that cost approximately 20,000 lives – was criticized as “unprincipled, 

shameful and evil” by Bougainville observers in the Sydney Morning Herald as recently as August 2016. 

“A company with Rio Tinto’s record on human rights and environmental ruin has no standing to shape policy in our 

country,” Grijalva said today. “Any idea that a foreign-based company like Rio Tinto can tell us anything useful about 

American infrastructure investments insults the intelligence of this Committee and the American public.” 

### 

 

 

Rep. Gallego Announces Acceptance of Second Congressional 

Nominee to U.S. Military Academy 
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Phoenix, AZ – Today, Congressman Ruben Gallego announced that his nominee to the U.S. Air Force Academy, 

Stephen H. Scott III, was accepted by the prestigious military university. 

Stephen H. Scott III is a graduating senior of Brophy College Prep in Phoenix. Stephen is in the top of his class with a 

3.945 weighted GPA and is a member of the National Honor Society. In addition to excelling academically, Stephen 

distinguished himself as an active member of his community. He was a volunteer member of Brophy’s Big Brothers 

and Best Buddies programs, helped burn victims at the Maricopa Medical Center and tutored young children from 

underserved communities. He was also a three-year member of the Broncos varsity football team. 

“I proudly congratulate Stephen on his acceptance to the U.S. Air Force Academy,” said Congressman Ruben 

Gallego. “I hope that his hard work and willingness to serve inspires other young boys and girls to consider a 

rewarding career in military service. Phoenix is a community that goes above and beyond to support its service men 

and women and that appreciation extends to young people like Stephen who choose to follow in their honorable 

footsteps. As a congressman and a veteran, I wish Stephen much success as a military officer.”   

Stephen H. Scott III is Congressman Gallego’s second nominee to be admitted by a military academy this year. Earlier 

this month, Alhambra High School Senior Andres Jimenez was accepted into the U.S. Naval Academy.  

This weekend, Congressman Gallego will be hosting his annual Academy Day in Phoenix. The event will be attended 

by representatives from the West Point Military Academy, the U.S. Airforce Academy, the U.S. Merchant Marine 

Academy, the U.S. Naval Academy, and the U.S. Coast Guard Academy. At the event, students and parents will have 

the opportunity to speak with academy representatives and to get more information about our nation’s renowned 

service institutions. 

Congressman Gallego’s annual Academy Day will take place on Saturday, March 25, 2017 from 9:30am to 

12:00pm at Trevor G. Browne High School, located at 7402 W Catalina Dr., Phoenix, AZ 85033. In order to attend, 

you must RSVP tosandra.ferniza@mail.house.gov or call (602) 256-0551. 

### 

 

 

Superintendent Diane Douglas Welcomes New Director of 

Legal/Hearings 
(Phoenix, Ariz., March 21, 2017) – Superintendent of Public Instruction Diane Douglas is pleased to announce that 

Daniel Schultz has been named the Arizona Department of Education’s (ADE’s) new Director of Legal/Hearings. 

“I am excited to work with Daniel to ensure that the Department provides the highest levels of data privacy for 

Arizona’s 1.1 million students,” Superintendent Douglas said. “With almost 30 years of extensive legal experience, he 

has worked with government entities, as well as with Fortune 500 companies.” 

Schultz attended the United States Military Academy in West Point as an undergraduate before receiving his J.D. from 

the University of Wisconsin Law School in 1988. Immediately after graduation, Schultz went into litigation, accepting 

the position of litigation principal at Troop, Steuber, Pasich, Reddick & Tobey, LLP in Los Angeles. 

During his 11 years at the firm, he participated in complex insurance coverage litigation on behalf of Fortune 500 

companies, developing case strategies and drafting pleadings, briefs and memoranda. Schultz also defended 

depositions and supervised all facets of discovery and trial preparation. 

After a couple of years addressing telecommunications, internet service provider and franchisor-franchisee disputes as 

lead counsel for insurance litigators DLA Piper, Schultz began his private practice when DLA conflicted out of its 

largest case. In 14 years of private practice, his law office handled intricate environmental insurance litigation, 

recovering more than $170 million for the State of California. 

In his new role, Schultz will focus on providing comprehensive legal guidance and interpretation of legislation for 

ADE, prepare ADE for judicial proceedings and administrative law hearings, as well as draft a variety of contracts, 

resolutions, regulations and legal documents on behalf of the Department. 

Schultz spends his free time following college football, especially his beloved Wisconsin Badgers, having attended 

back-to-back Rose Bowls when he lived in L.A. Married to his wife, Belinda, they have four children: a daughter, 

Nicole (19 years old), as well as Alec, Adam and Ben (16), who are triplets. He is also a member of the International 

Technology Law Association, an avid deer hunter, a high school state baseball champion and the pet owner of a 

tortoise named Jib. 
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In Case You Missed It: Rep. Gosar Leads Natural Resources 

Subcommittee Hearing on Importance of Domestically Sourced Raw 

Materials 
(Courtesy of the House Natural Resources Committee) 

WASHINGTON, D.C. -Today, the Subcommittee on Energy and Mineral Resources discussed the importance of 

domestically sourced raw materials for the upcoming infrastructure package.   

“Aggregates such as crushed stone, sand, and gravel are the literal foundation of many of our infrastructure 

projects,” Subcommittee Chairman Paul Gosar (R-AZ) said. “Expedited permitting regimes for infrastructure 

projects will have little to no effect if the mines that supply materials to those projects do not share the same 

accelerated process.” 

Nigel Steward, Managing Director of Copper and Diamond Operations at Rio Tinto, talked about the arduous 

permitting process in the U.S., which takes an average of 7 to 10 years.   

“The U.S. has one of the longest permitting processes in the world for mining projects,” Steward stated. “By 

comparison, permitting in Australia and Canada, which have similar environmental standards and practices as the 

U.S., takes between two and three years.” 

More than the prolonged permitting timeline, Ward Nye Chairman, President and Chief Executive Officer of Martin 

Marietta added that mining projects are subject to further delays from litigious-happy special interest groups. 

“Ultimately, not only does this excessive regulation cost time, money and jobs, but critically, it often puts the fate of 

vital infrastructure projects in the hands of special interest groups and their handpicked courts, instead of Congress 

and state governments,” Nye said.   

The economic benefits extend far beyond the aggregates themselves, mining supports countless other industries and 

small businesses. Not to mention, domestically sourced raw materials keep project costs down – a gift for American 

taxpayers’ wallets. 

“[T]o meet the demand that will result from a sustained and substantial infrastructure investment plan, a robust 

mining sector is necessary. One cannot happen without the other,” Michael Brennan, Senior Vice President of the 

Associated Equipment Distributors, stated. “Everyone from construction equipment distributors to restaurant 

employees to auto mechanics suffer when there’s a significant downturn in an important industry.” 

Putting today’s regulatory regime in perspective, Mr. Nye posed a rhetorical question: “Could [the Hoover Dam] be 

built today?” 

It is critical for Congress to pair infrastructure investments with regulatory reforms, including targeting permitting 

inefficiencies and red tape holding back the foundation of infrastructure projects – aggregates. 

Members were quick to note that reforming the permitting process does not unravel existing environmental safeguards 

at both the federal and state level. 

Click here to view full witness testimony.   

### 

 

 

Reps. McSally and Hurd Call on DHS to Substantiate Funding 

Request for Border Wall 
WASHINGTON, D.C. – U.S. Representatives Martha McSally (AZ-02) and Will Hurd (TX-23), Chair and Vice Chair 

of the Committee on Homeland Security’s Border and Maritime Security Subcommittee today sent an oversight letter 

asking for specific details of the Administration’s request for $999 million to plan, design, and construct the first 

installment of a border wall between the United States and Mexico. 
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Addressed to Secretary of Homeland Security John Kelly, and Director Office of Management and Budget Mick 

Mulvaney, the letter lays out a series of detailed questions to DHS in order to provide the lawmakers with further 

clarity regarding the President’s recent supplemental appropriations request, which was sent to Congress on March 16, 

2017.  

The two lawmakers, whose districts collectively represent 880 miles— nearly half— of the U.S-Mexico border, seek 

specific details of the location of the proposed wall, definitions of adequate natural barriers,  and a breakdown of the 

investments in supplemental technology, infrastructure, and alleviating personnel backlogs. 

“As Representatives of the communities that make up our southern border, we recognize the need for robust border 

security and infrastructure to ensure public safety and increase cross border commerce,” the lawmakers write. 

“However, we also have an obligation to be good stewards of taxpayer dollars and as such have a number of 

questions.” 

“While we have both publicly stated in the past that we believe physical barriers to be one of many tools required to 

gain operational control of the border,” continued the lawmakers, “we also believe that an expenditure this large, and 

submitted with limited details, deserves additional scrutiny to ensure funds are being used effectively in pursuit of our 

shared goal of securing the southwest border.” 

The full text of their letter is below. View a PDF of the letter HERE. 

March 21, 2017 

Dear Secretary Kelly and Director Mulvaney, 

As the Chair and Vice Chair of the Committee on Homeland Security’s Border and Maritime Security Subcommittee, 

and Members of Congress whose districts represent  nearly half of the U.S-Mexico border, we write today regarding 

the President’s recent supplemental appropriations request to Congress. 

As Representatives of the communities that make up our southern border, we recognize the need for robust border 

security and infrastructure to ensure public safety and increase cross border commerce. To that end we are pleased 

with the request for funding to increase the number of Border Patrol Agents, investments in infrastructure, and 

supplemental technology. However, we also have an obligation to be good stewards of taxpayer dollars and as such 

have a number of questions regarding the single largest dollar amount in the request, which is, “$999 million for 

planning, design, and construction of the first installment of the border wall.”  

While we have both publicly stated in the past that we believe physical barriers to be one of many tools required to 

gain operational control of the border, we also believe that an expenditure this large, and submitted with limited 

details, deserves additional scrutiny to ensure funds are being used effectively in pursuit of our shared goal of securing 

the southwest border. As such, we have the following questions and ask for a response to the subcommittee by April 

18, 2017. 

1.      What methods will DHS use to determine which areas along the border need physical barriers? 

2.      When constructing new barriers, will DHS consider existing manmade and natural barriers? 

3.      To what extent will Sector Chiefs and the Joint Task Force commanders have input on the methods used to 

achieve operational control of their relevant AORs? 

4.      To what extent will Governors, local law enforcement, ranchers, and other stakeholders have input on the 

methods used to achieve operational control of the southern border? 

5.      In light of the request for proposal’s specific call for 30 foot concrete barrier, what steps will be taken to protect 

agent safety and ensure there are no impediments to agent’s ability to visually identify threats? 

6.      What are DHS’ plans to alleviate the current hiring backlog of both Customs and Border Protection officers and 

Border Patrol agents? 

7.      What steps, if any, does the Department plan to take to address the high rate of polygraph failures during the 

onboarding process for these employees? 

### 
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Sinema Receives Fourth Consecutive Spirit of Enterprise Award 

from U.S. Chamber 
WASHINGTON, D.C. – Today, Congresswoman Kyrsten Sinema received her fourth consecutive U.S. Chamber of 

Commerce Spirit of Enterprise Award for her work to create jobs and grow Arizona’s economy. 

“I’m honored to earn the Spirit of Enterprise award for the fourth year in a row,” said Congresswoman Sinema.  “Our 

team works hard every day to create opportunity for Arizona families. While Washington is focused on fighting and 

finger pointing, we’re focused on getting things done.  We’ll continue working across the aisle to create good-paying 

jobs, strengthen our economy, and ensure Arizona businesses have every chance to succeed." 

“The Greater Phoenix Chamber of Commerce would like to congratulate Congresswoman Sinema on her fourth 

straight Spirit of Enterprise Award,” said Todd Sanders, President and CEO of the Greater Phoenix Chamber of 

Commerce. “Congresswoman Sinema has clearly shown that she can put politics aside and work to create an 

economic environment that allows businesses in Arizona and across the country to thrive. We thank her for her 

continued work on behalf of the business community and all Arizonans.” 

Congresswoman Sinema has received the U.S. Chamber’s Spirit of Enterprise Award every year she has served in 

Congress. The award is given annually to members of Congress from both parties based on their votes on critical 

business legislation outlined in the Chamber publication, How They Voted. 

### 

 

 

McSally falls in line behind Trump, will vote to take away health 

coverage from constituents 
PHOENIX - Heartless news coming out of Washington D.C. as Rep. Martha McSally has decided recent changes 

made to the disastrous Trumpcare sufficed her need to take away health coverage from at least 58,000 of her 

constituents, and ultimately hundreds of thousands of Arizonans. 

McSally’s decision comes after Donald Trump threatened Republicans to support his legislation or else feel his wrath 

in 2018. 

“It’s a shame Martha McSally has opted to save her political career, instead of actually saving the lives of her 

constituents dependent on the ACA’s health coverage,” said Arizona Democratic Party Communications Director 

Enrique Gutierrez. “With her vote, Martha McSally will leave Arizonans of the 2nd Congressional District to fend for 

themselves without coverage, while giving the very rich get another fat tax break. We hope she cherishes their 

political contributions.” 

### 

 

 

 

 

 

 

 

“I see on the horizon one of those historic forks in the road.” 

 

- Sinema, in an op-ed in the Arizona Republic. 
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∙NEWS NOTES AND GOSSIP∙ 
 

THE ORIGINAL SIN OF STATE-VS-LOCAL CONCERN  
Arizona Supreme Court Justice Clint Bolick 

concurred with his colleagues that state law 

prohibits Tucson from destroying guns that 

have been seized or forfeited, with one 

important distinction: He argued that the court 

has been misinterpreting the Arizona 

Constitution and its governance of charter 

cities for the past 66 years. While the court 

has spent decades determining where the line 

between statewide and local concerns starts 

and stops, Bolick argued in a concurring 

opinion that the Constitution simply prohibits 

charter cities from passing ordinances that 

conflict with state law. Bolick cited the 

Arizona Supreme Court’s 1951 ruling in 

Strode v. Sullivan as the point at which things went wrong. In that ruling, the court first determined that the 

deciding factor in whether a local ordinance is preempted by state law is whether the subject matter is of 

statewide or purely local interest. But Bolick said the state Constitution allows for no such distinction. 

Article 13, Section 2 of the Constitution says cities of more than 3,500 people can frame charters for their 

own governments that are “consistent with, and subject to, the Constitution and the laws of the state,” and 

says that city charters “shall become the organic law of such city and supersede any charter then existing... 

and all ordinances inconsistent with said new charter.” By drawing a distinction between issues of 

statewide and local concern, Bolick argued that the court in Strode effectively rewrote that section of the 

Constitution. “It thus replaced the Constitution’s bright line with a judicially manufactured line of 

constitutional demarcation between matters of statewide concern, over which the state prevails, and matters 

of purely local concern, over which charter cities have hegemony. That blurry line is entirely the cause of 

our muddled jurisprudence over the past two-thirds of a century,” wrote Bolick, who said he would 

overturn Strode. Bolick rejected the argument that such an interpretation would render city charters 

meaningless. Non-charter cities may only do what the state expressly authorizes them do, while charter 

cities that have home rule can do anything the state does not expressly forbid. So, when it comes to 

Tucson’s gun destruction ordinance, Bolick wrote that his colleagues reached the right conclusion, but for 

the wrong reasons. “Although the Court draws the correct lines here, the Constitution makes that exercise 

unnecessary and improper. I look forward to the day when we no longer have to draw lines between such 

conflicting enactments, because we finally accept that our Constitution has drawn that line for us,” he 

wrote. A copy of the Arizona Supreme Court’s amended ruling, which it issued late Tuesday afternoon, can 

be viewed in the “documents” section. 

 

COOL STORY, BRO  
In the majority opinion, Pelander disagreed with Bolick’s argument and accused his colleague of 

overreaching. “While thought-provoking, Justice Bolick’s concurrence is puzzling not because of its 

content but because of its gratuitous nature,” Pelander wrote. Pelander said the court generally shies away 

from deciding issues or upsetting established precedent when no party to a case has raised such issues. In 

the interest of judicial restraint, Pelander said the court declined to address the issues that Bolick raised. 
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Pelander also briefly addressed Bolick’s core argument, questioning what would be left of charter cities’ 

constitutional authority if Bolick’s view were to prevail. “The unarticulated but obvious take away from 

Justice Bolick’s concurrence is this: assuming it is constitutional, a state statute on any particular topic will 

always trump and invalidate a political subdivision’s conflicting ordinance, even if the topic indisputably is 

solely and purely one of local concern,” Pelander wrote. However, Pelander did acknowledge that case law 

on the subject is “muddled.” As the court has acknowledged in the past, Pelander noted that many 

municipal issues are of both local and state concern, and that drawing a line between them is sometimes 

difficult. 

 

MY NAME IS BOND, FINANCIALLY PROHIBITIVE BOND  
In its opinion in the Tucson gun case, the Arizona Supreme Court did not rule on the constitutionality of a 

provision of Laws 2016, Chapter 35 (S1487: state law; local violations; penalties) requiring cities and 

counties to post a bond equal to six months’ worth of state shared revenue if they challenged the AG’s 

assertion that their ordinance may violate state law. In the majority opinion, Justice John Pelander said the 

court can address the issue in future cases. But he made clear that the court finds serious fault with the bond 

requirement. While agreeing with the state that S1487 makes the bond requirement mandatory – the AG’s 

office did not request a bond from Tucson, nor did the court order one – Pelander said the court shares 

Tucson’s concerns about purpose, basis, practical application and constitutionality of the requirement. 

Pelander noted that the court has in the past struck down as unconstitutional bonding requirements that 

hinder or deny access to the courts, a claim that Tucson made because the potential bond amount of nearly 

$56 million would exceed the city’s financial reserves. If enforced, that requirement “would likely 

dissuade, if not absolutely deter a city from disputing the Attorney General’s opinion of a local law’s 

constitutional validity,” Pelander wrote, which would deprive the court of its constitutionally assigned role 

of interpreting Arizona’s Constitution and laws. Pelander also wrote that the statute in question, ARS 41-

194.01 (B)(2), does not identify the purpose of the bond. Justice Andrew Gould, joined by Bolick and 

Justice John Lopez, concurred with the majority of Pelander’s ruling, but cited a different reason why the 

bonding provision is problematic and offered a way to fix it. Gould said the statute does not identify any 

purpose for the bond, and, in fact, imposes greater penalties for cities when the AG determines that they 

“may” be in violation of state law after the Supreme Court affirms as much. And S1487 does not say what 

happens if a city or county fails to post the bond, doesn’t identify the conditions for forfeiting or 

exonerating the bond, and has no provision for reducing the bond in cases of economic hardship. As such, 

Gould said, the statute is “incomplete and unintelligible,” and therefore unenforceable. However, if the 

court’s majority believes the bond requirement may be unconstitutional because it’s likely to dissuade cities 

from defending their ordinances, Gould said he disagrees.  “Under these circumstances, I would declare the 

bond provision unintelligible and unenforceable, and provide the Legislature with an opportunity to fix it,” 

Gould wrote.  

 

IT’S A GOOD TIME TO EXTEND AN OLIVE BRANCH  
More than 70 Arizonans, including two dozen legislators, are heading to Mexico next week on a trade 

mission. Rivero, who, along with Gabaldon, is leading the legislative delegation to Mexico City and the 

state of Guanajuato, said he believes this is the biggest delegation Arizona has ever sent to its southern 

neighbor. The legislators, along with business and other leaders, will be meeting with state counterparts, as 

well as federal officials, including Mexico’s secretary of foreign affairs. This trip builds on years of efforts 

to repair Arizona’s relationship with its biggest trading partner, a relationship that hit a low mark following 

the state’s enactment of S1070. “What we’re looking for is opportunities to enhance our relationship,” 

Rivero said. For legislators, it’s also a chance to know more about the nuances of this international 

relationship. “Yes, there are issues between our two countries. Yes, there are issues that we need to sit 

down at the table and discuss and address,” Rivero said. “But beyond that, we have a lot at stake. We have 

jobs. We have our economies. There’s a lot of trade that happens between the two countries… So, I see this 
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as a trade mission but also as an educational opportunity for all of us.” The group’s trip to Mexico comes as 

NAFTA negotiators from Canada, Mexico and the US are sifting through some of the most difficult issues 

of revising the two-decade-old agreement. Arizona’s policymakers have been united in their efforts to 

minimize any harm to Arizona that might arise from renegotiating NAFTA. The Arizona Chamber of 

Commerce, for example, has sent suggestions to the Trump administration on expanding the agreement and 

making it better, rather than pulling back and moving toward protectionism (YS, 6/13). Arizona has plenty 

of reasons to worry as the three countries’ negotiators try to hammer out NAFTA 2.0. Roughly 30 percent 

of Arizona’s exports to foreign markets are sent to Mexico. Last year, Arizona exported more than $8 

billion to its southern neighbor (LINK). 

 

DUCEY’S EXHIBIT ‘A’  
The Central Arizona Project tried to strike a deal to sell water to California for $18 million during the 2015 

drought, which the state says underscores the need for reforms to the water delivery system’s operations. 

The topic recently surfaced in meetings commenced by Ducey to plan for the future of water in Arizona. 

Many potential changes to water laws were aimed at the Central Arizona Water Conservation District, 

which operates CAP. The 2015 deal with California gives ammunition to the Ducey administration’s efforts 

to change how CAP operates and bolsters its claim that the organization needs to be brought in line. And 

for CAP, it lays bare that the state is building a case to go after a separately elected body. The potential 

deal, and its subsequent unveiling in the governor’s water meetings, show the fractures between two of 

Arizona’s largest water players. It also shows that the disagreements between the two over authority and 

duties goes back multiple years. “There’s a long history and a pattern here of these things going on. There’s 

always peaks and valleys in relationships between entities,” Dept of Water Resources Director Tom 

Buschatzke said, adding that the state is trying to smooth out the bumps now. The state has suggested it 

may try to alter the way the CAWCD board is elected, require financial and performance audits by the 

auditor general, and prohibit CAP from contracting for federal lobbying services. 

 

THEY JUST WANTED TO BORROW IT FOR A LITTLE WHILE  
The Metropolitan Water District of Southern California approached CAP in the spring of 2015 about 

putting together a water storage deal. Metropolitan serves 19 million people in the Los Angeles and San 

Diego areas. Documents prepared by CAP for the governor’s water meetings show the deal, which never 

went through, would have transferred 60,000 acre-feet of Arizona’s allotment from Lake Mead to 

Metropolitan at a price of about $300 per acre-foot. Metropolitan would return the same amount of water, 

minus a small amount to account for losses in the delivery process, to Arizona at a future date. The $18 

million would have been used to cover CAP’s direct and indirect costs related to the deal, as well as build 

new wells and fix old ones. Some of the money would have gone to the Arizona Water Banking Authority. 

But, according to Buschatzke, there’s no legal way CAWCD could have entered into a storage agreement 

with another state to store water outside Arizona. The state says CAP doesn’t have the legal authority to 

enter into interstate agreements to store water – only the Arizona Water Banking Authority, which 

Buschatzke chairs, can do that. Plus, state statutes say any water Arizona stores must be stored in the state 

itself, not in other locations. “We gave them the benefit of the doubt with [Metropolitan] and didn’t push 

the legal ground argument. We let them back off on the policy. But that’s not going to happen again. We 

will assert the legalities of this,” he said. The performance audits the state has proposed for CAWCD would 

ensure the agency doesn’t operate outside its authority, Buschatzke said. The deal could have put Arizona’s 

water allotment from the Colorado River in jeopardy, Buschatzke claimed. At the time, Lake Mead was 

near the level that would have triggered cuts, and taking water out to give to California instead of leaving it 

in the lake could have spelled disaster, he said. CAP denies the water deal would have put the state any 

closer to cutbacks. The 60,000-acre-foot allotment was set to be delivered by CAP to the Arizona Water 

Banking Authority anyway, which is what happened after the deal fell through, according to CAP. CAP 

and other Arizona entities have worked together to keep more water in the lake to avoid cutbacks. 
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A NEIGHBOR IN NEED  
Metropolitan intended to use the water in 2015 to help alleviate statewide cutbacks that called on everyone 

in California to use 25 percent less water, said Bill Hasencamp, the district’s manager of Colorado River 

resources. “We would use it to meet our short-term needs during the drought… It might have sounded like 

a sale because there was money,” Hasencamp said. But it wasn’t a sale, not in water resources terms, 

Hasencamp said. It was an interstate water banking agreement similar to ones Metropolitan has with 

Nevada, he said. The water would’ve lessened the drastic effects of the drought on Metropolitan’s water 

users, and Arizona would have gotten the water back in the future, plus the money Metropolitan paid for 

the water, he said. Now, as the drought has eased slightly since 2015, the district has more than enough 

water available in storage to repay the amount Arizona would have given it, he said. “There’s no reason to 

think one agency would not honor its agreement,” Hasencamp said. Any suggestion the water wouldn’t be 

paid back is “almost insulting,” he said. In fact, Hasencamp noted, Nevada has water stored in Arizona that 

it expected to get back in the future. 

 

IF IT LOOKS LIKE A SALE AND ACTS LIKE A SALE...  
For ADWR, one line in a legal memo from CAP’s outside counsel underscores what the deal was really 

about. “I am not at all sure that one ever avoids the obvious reality that Arizona is, to a greater or lesser 

degree, selling water to California,” attorney Stuart Somach wrote in a memo to CAP in May 2015. For 

Buschatzke, that line says it all. “It’s mind-boggling to me that anyone could draw a conclusion other than 

the conclusion that we have drawn, given this document. They’re trying to rewrite history,” Buschatzke 

said. 

 

CAP SEES ULTERIOR MOTIVES  
CAP calls the water department’s claims “political rhetoric” that serve as “a distraction that weakens and 

divides Arizona water users at the very time Arizona water managers need to work cooperatively to address 

the very real water issues facing our state,” CAP spokeswoman Crystal Thompson said in an email. The 

insinuation that CAP operated outside its legal authority to secretly sell water to California is insulting and 

inaccurate, according to CAP. “Anyone claiming [CAP] attempted to negotiate an agreement to transfer 

Arizona water to California is perpetuating a false story to serve ulterior political motives. That’s the only 

explanation for such irresponsible rhetoric,” Thompson said. ADWR was brought into the conversation in 

mid-2015 and discussed the issue with CAP. Some emails in the documents prepared by CAP allude to the 

department being supportive of the idea, but having questions. Eventually, CAP backed away from the 

deal, citing policy reasons. But in the documents CAP prepared, its own employees and representatives 

seem to acknowledge the optics of the water deal. In one draft of potential deals, one of the “cons” of the 

storage deal is risking the appearance of selling unused Arizona water to California. Thompson said 

California authorities reached out to CAP to start a “water storage conversation” that “simply put, could be 

viewed as transferring water out of Arizona.” After talks with ADWR and its own attorney, CAP decided 

not to move forward because CAP “opposes the sale, lease or transfer of Arizona’s Colorado River 

entitlement outside the State.” CAP affirmed its policy against transferring, selling or leasing water to 

outside groups at its August 2017 board meeting.  

 

NO COMMENT, EXCEPT FOR ‘FRIVOLOUS’ AND ‘RIDICULOUS’  
Democratic LD28 Senate candidate Christine Marsh told our reporter she won’t comment on attorney 

Timothy La Sota’s recent accusations against her and Save Our Schools Arizona (YS, 8/17). Marsh said 

she’s “not going anywhere near the actual allegations until this is done.” But, she told our reporter, “I will 

say that I think the complaint is frivolous and, I don’t even know, ridiculous.” La Sota alleged that 

signature gatherers doctored some petitions by checking a box indicating whether they were paid or 

volunteer gatherers only after they’d circulated the petitions, instead of before, as state law requires. La 

Sota cited photos from SOS Arizona social media accounts that showed Blanc and Marsh holding filled-out 
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petitions that do not yet have the boxes checked. Marsh said she will welcome a request for comment when 

legal issues are settled in court. She also said she thinks the conversation should be about “the whole point 

of it all, which is to give a voice to the people and protect public schools, protect public education.” When 

asked about training she received from SOS Arizona and whether she checked the appropriate “paid 

circulator” or “volunteer" boxes on petition sheets, Marsh said, “I’m going to pivot back to the point of the 

whole thing, which was to try to protect education and really just to give people a chance to decide what 

they want happening with their public dollars.” She said she wanted to comment on who may have checked 

the boxes on sheets after they were used to gather signatures, but again, she declined comment, “because I 

don’t think it’s smart for me to comment on anything specific that ties into the lawsuit at all.” 

 

YOU’LL KNOW WHEN IT HAPPENS  
Republican consultant Constantin Querard didn’t take Trump’s pro-Kelli Ward tweet on Wednesday as an 

endorsement. When Trump is ready to endorse, Querard said it will be crystal clear that that’s what he’s 

doing. “I try not to read too much into his tweets,” Querard said. As for DeWit and former AZGOP 

Chairman Robert Graham, Querard said they’re close enough to the president and his circle that they don’t 

need to read his tweets to know where he stands. Plus, Querard noted, there are likely only “five or six 

people in the country (Trump) likes more than Jeff DeWit.” 

 

IT’S STILL AUGUST 2017, NOT 2018, RIGHT?  
With the primary election more than a year away, the Maricopa County Democratic Party is hosting a 

candidate forum on Saturday starring gubernatorial hopefuls Farley and David Garcia. The forum will be at 

Central High School at noon. 12News reporter Brahm Resnik will moderate. Registration for the event is 

closed. 

 

LET’S MAKE IT OFFICIAL  
Geraldine Peten is scheduled to be sworn into office next Friday at 1:30. She was appointed by the 

Maricopa County Board of Supervisors to replace Jesus Rubalcava after he resigned his LD4 House seat 

last month.  

 

∙PRESS RELEASES AND NEWS CLIPS∙ 
 

NOMINEES FOR ARIZONA COURT OF APPEALS 

ANNOUNCED 
PHOENIX – The Commission on Appellate Court Appointments has recommended nine nominees to Governor Doug 

Ducey for two openings on Division One of the Arizona Court of Appeals. 

The nominees for the openings created by the retirement of Judges Donn Kessler and Patricia K. Norris are: 

·     Cassie E. Bray Woo, Democrat, Deputy Chief at the U.S. Attorney’s Office. 

·     David B. Gass, Democrat, a Judge at the Superior Court in Maricopa County. 

·     James B. Morse, Jr., Republican, Section Chief at the U.S. Attorney’s Office. 

·     Jennifer M. Perkins, Republican, Assistant Solicitor General at the Arizona Attorney’s Office. 

·     Patricia A. Starr, Independent, a Judge at the Superior Court in Maricopa County. 

·     Timothy J. Thomason, Republican, a Judge at the Superior Court in Maricopa County. 

·     Randall H. Warner, Democrat, a Judge at the Superior Court in Maricopa County. 

·     Janet S. Weinstein, Independent, Sole Practitioner at Janet S. Weinstein, P.C. 

·     David D. Weinzweig, Independent, Partner at Ellman Weinzweig, LLC. 

Governor Ducey will appoint the new judges.  
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Division One of the Court of Appeals hears cases arising in Apache, Coconino, La Paz, Maricopa, Mohave, Navajo, 

Yavapai and Yuma counties.   

 

 

State Supreme Court Strikes Down Arizona City’s Destruction of 

Firearms 
Fairfax, Va.— Arizona's law-abiding gun owners won an important victory on Thursday when the State Supreme 

Court struck down a Tucson city ordinance requiring the destruction of confiscated firearms. The ruling specifically 

acknowledged the NRA’s amicus filing by adopting its argument “that preserving the right to bear arms under the 

federal and state constitutions is also a subject of state concern.” As such, under this ruling, ordinances from Charter 

Cities cannot run afoul of such rights. 

“We applaud the Arizona Supreme Court’s ruling,” said Chris Cox, executive director of NRA’s Institute for 

Legislative Action. “Firearms should not be summarily destroyed by local governments." 

Arizona law prohibited local governments from regulating the ownership, licensing, or use of firearms. That law was 

ignored 12 years ago when the Tucson city council passed an ordinance allowing for the destruction of firearms. This 

ruling keeps the regulation of firearms at the state level. 

The city of Tucson has destroyed nearly 5,000 unclaimed or forfeited firearms in the last five years. 

~ NRA ~ 

 

 

Release: Farley Campaign Announces Endorsements of Leaders 

from Southern Arizona and Yuma 
Phoenix, Arizona —  Today, Farley for Arizona announces the endorsements of some of the most respected and 

influential leaders in Southern Arizona and Yuma.  

These leaders, that include Santa Cruz County Sheriff Tony Estrada, Pima County Attorney Barbara 

LaWall, Yuma County Supervisor and Fmr. State Senator Lynne Pancrazi, and Cochise County Supervisor 

Ann English, among many others, endorse Steve Farley’s vision for Arizona. They know that over the last 11 years in 

the legislature, Steve Farley has been a tireless advocate for Arizonans all across the state. Whether it’s fixing our 

roads, investing in our schools, or growing our economy, Steve Farley is the right choice to be our next governor. 

Today’s endorsers include: 

 Santa Cruz Sheriff Tony Estrada  

 Yuma City Councilman Mike Shelton 

 Tucson Councilmember Karin Uhlich 

 Tucson Councilmember Paul Cunningham 

 Tucson Councilmember Steve Kozachik 

 Pima County Attorney Barbara LaWall 

 Fmr. State Sen. and Fmr. Budget Director George Cunningham 

 Fmr. State Rep. Pat Fleming 

 Santa Cruz County Supervisor Bruce Bracker  

 Marana City Councilmember Carol McGorray 

 Oro Valley City Councilmember Mary Snider 

 Yuma County Supervisor and Fmr. Sen. Lynne Pancrazi 

 Fmr. State Rep. Theresa Ulmer 

 Fmr. State Sen. Amanda Aguirre  
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 Fmr. Yuma County Supervisor Lenore Loroña Stuart  

 Fmr. State Rep. Victoria Steele 

 Fmr. State Rep. Bruce Wheeler 

 Fmr. Pinal County Attorney Jim Walsh 

 Fmr. State Sen. David Bartlett 

 Bisbee Mayor David Smith 

 Bisbee City Councilmember Joan Hansen  

 Dino and Beth DeConcini  

### 

    

 

Presidential Pardon for Former Maricopa County Sheriff Joseph 

Arpaio Would Be an Unconscionable Assault on Our Democracy and 

Rule of Law 
A pardon would undermine the public’s trust in the justice system by excusing flagrant 

violations of the law by an individual who was elected to uphold it 

Excusing illegal behavior by Arpaio would send message to Americans that racial targeting and discriminatory 

behavior by law enforcement and other officials is acceptable 

Washington, D.C. – The National Association of Latino Elected and Appointed Officials (NALEO) today issued the 

following statement in strong opposition to President Donald J. Trump’s consideration of a presidential pardon for 

former Maricopa County (Ariz.) Sheriff Joseph Arpaio: 

“The National Association of Latino Elected and Appointed Officials (NALEO) strongly opposes President Donald 

Trump’s consideration of a presidential pardon for former Maricopa County Sheriff Joseph Arpaio. 

“A pardon for Arpaio would be an endorsement of racism from the highest office in the land—signaling to Americans 

that discriminatory behavior and a blatant disregard for the judicial process is acceptable.  This kind of act would be 

an extraordinary intervention in our justice system that could threaten the public’s faith in law enforcement and the 

rule of law. 

“Arpaio was convicted of criminal contempt of court for refusing to obey a federal judge’s order to cease 

unconstitutional immigration enforcement actions that resulted in the racial profiling of Latinos by his 

department.  These actions are among Arpaio’s long-standing history of targeting the Latino community throughout 

his career.  Under Arpaio’s leadership, his department was found to have systematically violated the rights of Latinos 

in Maricopa County by the U.S. Justice Department in 2011 and a federal court in 2013. 

“As a leadership organization that represents the nation’s more than 6,100 Latino elected and appointed officials, we 

know firsthand how important it is that Americans have trust in our judicial system, the rule of law, and the 

individuals tasked with enforcing them. 

“By even considering a pardon for Arpaio, President Trump is turning his back on the values we hold dear as a nation 

and continuing a pattern of behavior that demonstrates a profound disrespect for the significant contributions Latinos 

and immigrants make to this country every day. 

“This attack on our democracy and values cannot not be tolerated.  We call on elected and appointed officials from 

across the country to join us by standing in opposition to a presidential pardon so that Arpaio can face the penalties 

dictated by the court for his illegal actions during his time in office. 

“NALEO and its Latino leadership will not stay silent as our community is attacked and the foundation of our 

democracy is undermined through this potential executive intervention.  We will continue to stand up for the rights of 

Latinos and all Americans as we move forward, and to combat any policies and actions that aim to divide instead of 

unite the nation.” 

### 
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STATEMENT BY SASC CHAIRMAN JOHN McCAIN ON THE 

ELEVATION OF U.S. CYBER COMMAND 
Washington, D.C. – U.S. Senator John McCain (R-AZ), Chairman of the Senate Armed Services Committee, released 

the following statement today on the administration’s decision to elevate U.S. Cyber Command to a unified combatant 

command: 

“I am pleased with today's announcement elevating U.S. Cyber Command to a unified combatant command. While we 

welcome this elevation, there is much more to be done to prepare our nation and our military to meet our 

cybersecurity challenges. We must develop a clear policy and strategy for deterring and responding to cyber threats. 

We must also develop an integrated, whole-of-government approach to protect and defend the United States from 

cyberattacks. The Fiscal Year 2018 National Defense Authorization Act includes provisions to improve some of these 

deficiencies. 

“I also appreciate the administration’s commitment today to ensuring that a future separation of the so-called 'dual hat' 

relationship between Cyber Command and the National Security Agency will be based on conditions, rather than 

arbitrary political timelines. While Cyber Command and the National Security Agency should eventually be able to 

operate independent of one another, the administration must work closely with the Congress to take the necessary 

steps that will make this separation of responsibilities successful, and to ensure that each agency will emerge more 

effective and more capable as a result. 

“The Senate Armed Services Committee will continue its oversight and seek answers to all of these important 

questions, and more, through the upcoming consideration of the Fiscal Year 2018 National Defense Authorization Act 

and the advice and consent process on a new commander of Cyber Command.”  

### 

 

 

 

 

 

 

 

 

 

 

 

 

“That blurry line is entirely the cause of our muddled jurisprudence 

over the past two-thirds of a century.” 

 

- Arizona Supreme Court Justice Clint Bolick, on his belief that the 

court erred when it ruled in 1951 when it drew a distinction between 

state and local concerns, which permits some municipal ordinances 

to supersede state law.  
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Who controls the water? Arizona agencies 
slug it out  

• By Tony Davis Arizona Daily Star  
• Oct 28, 2017 Updated Oct 31, 2017  

The Central Arizona Project is a canal system that carries Colorado River water to desert cities, 
tribes and industries in Arizona. 

For three years, federal, state and local water officials have hunted for a solution to declining 
water levels at Lake Mead, a key drinking-water source for Tucson, Phoenix and their suburbs. 

But in the past few months, a bitter power struggle between Arizona’s two top water agencies 
has ground that effort to a halt. 

The turf war pits the Arizona Department of Water Resources, which manages water issues 
statewide, against the agency operating the Central Arizona Project, the 336-mile-long canal that 
brings Colorado River water to Tucson and Phoenix. 

The agencies are jockeying over a series of issues, many pointing to who controls the state’s 
most precious resource — and the population growth and jobs it can support. 

But the conflict also cuts to the heart of how Colorado River water, the lifeblood of the West, 
will be managed. 

The infighting is interfering with the agencies’ ability to come up with a fix for Lake Mead’s 
problems, caused by drought, climate change and chronic water overuse. It’s also raising 
questions about government accountability, transparency and policy. 

The field on which these battles are playing out is an effort led by Gov. Doug Ducey and the 
Arizona Department of Water Resources to overhaul much of the state’s water management. 
Ducey wants to be able to assure investors that Arizona has enough water for future economic 
development. 

Many officials say this would be the most sweeping change in state water laws since Arizona 
enacted the 1980 Groundwater Management Act, which ushered in an era of regulation to control 
excessive groundwater pumping that was draining the state’s aquifers. 

Well over a dozen proposed changes in water laws have been discussed since June behind closed 
doors by three committees and working groups appointed by the governor. 

The proceedings are considered sensitive enough that state officials have released members’ 
names of only one of the committees. Known as the Plenary, its 25 members represent an elite 
who’s who of Arizona water interests: the governor’s office, state and CAP water officials, 
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ranchers, farmers, Indian tribes, utilities, a mining company, developers, the Arizona Chamber of 
Commerce, legislators and a conservationist. 

Among the issues are: 

• Whether the state or CAP makes the final decision to leave river water in Lake Mead that 
legally belongs to cities, farmers or Indian tribes, in the name of conserving it. 

• Whether to establish a permanent program to compensate CAP water users who leave 
some of their water in Lake Mead. 

• Whether Indian tribes can set up programs to leave their CAP water in Lake Mead on 
their own, which CAP says federal contracts don’t allow. 

• Whether Colorado River water that doesn’t get used in a given year by cities, farms and 
tribes owning legal contracts for it should be automatically left in Mead or support future 
suburban growth and stored in the ground here. 

• Whether the CAP should be forbidden from hiring outside lobbyists to represent it in 
Washington, D.C., and whether the CAP should be subjected to regular outside audits of 
its performance. 

• Whether to require CAP officials to get the state’s approval to even negotiate with the 
federal government or other states over Colorado River matters. 

The governor’s staff has said one purpose of this effort is to get the state’s “act together” on 
water, and to have officials speak “in one voice” on the issue. 

Arizona Department of Water Resources Director Tom Buschatzke says the proposals have a 
common origin. They stem from a series of actions by CAP officials that he asserts exceeded that 
agency’s authority, could have harmed the state, or demonstrated an unwillingness to collaborate 
with local water officials in the Tucson and Phoenix areas. 

“The soul of water management in Arizona” is at stake, says Kathy Ferris, a former state water 
director who sides with her former agency, the Arizona Department of Water Resources, and sits 
on the governor’s Plenary. 

“Do we want our Colorado River supplies to be managed by parochial interests or do we want it 
managed by an agency with the outlook for the whole state?” she asked, noting that the CAP 
serves only three counties, Pima, Maricopa and Pinal. 

CAP officials say the proposed changes require more detailed analysis, threaten their authority, 
eliminate government checks and balances, and could create more uncertainty for the entire river 
system. 

They point out that their governing board members are elected and nonpartisan, while the state 
agency’s director is appointed by the governor. 

The board is required to hold open meetings, though it also uses closed-door executive sessions 
to discuss key issues. 
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ADWR is not required to meet publicly and much of its work is done in secret, CAP supporters 
say. But Buschatzke points out that his boss, Ducey, is accountable to voters and to state 
legislators who make decisions in public. 

“We were established to ensure that a lot of different issues can be talked about and good water 
policy can be made in the light of day,” said Karen Cesare, a Tucson board member of the 
Central Arizona Water Conservation District, which runs the CAP. 

“We shouldn’t politicize water. If all the power goes under the executive branch, it is potentially 
subject to the political desires and agendas of that governor.” 

Doug Miller, the CAP’s retired general counsel, told the board recently that some proposals 
coming from the state and governor are a huge threat to CAP’s existence. 

He called the idea that Arizona should speak with one voice on water silly. 

“This is a democracy, isn’t it? This isn’t the Soviet Union of the 1960s. We don’t just have one 
entity in the state that has the wisdom and good policy on water issues. That’s not the way that a 
complicated matter of technology, hydrology and law should be handled.” 

WHO’S TAKING SIDES 
Many of the state’s water interest groups have lined up behind one agency or the other. 

City utilities including Tucson Water, along with Indian tribes, are clearly allied with the state 
agency, ADWR. 

Homebuilders and cattle growers have lined up behind the Central Arizona Groundwater 
Replenishment District, which is part of the CAP and buys Colorado River water and other 
renewable supplies for future growth. 

Joe Gysel, CEO of the giant private water company Epcor, which serves tens of thousands of 
Arizona customers, sits on the Plenary group and supports many of the state’s proposals. 

Environmental groups are split. The Nature Conservancy and the Environmental Defense Fund 
have representatives on the committees appointed by Ducey. 

Patrick Graham, state director of Nature Conservancy in Arizona, said it’s premature for him to 
take a stand. Kevin Moran, the defense fund's Colorado River program director, has spoken 
favorably about some of these proposals in public CAP board meetings. 

But Sierra Club lobbyist and Grand Canyon Chapter Director Sandy Bahr takes a plague-on-
both-their houses approach, expressing particular dismay at the secrecy in this process. 

ROOTS OF THE CONFLICT 
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The fight erupted in January, just as it seemed an agreement over how to combat Lake Mead’s 
declining levels was at hand. 

Through most of last year, Arizona, Nevada and California were discussing a Drought 
Contingency Plan that would trigger a series of escalating cutbacks in water deliveries from the 
Colorado River when Lake Mead dropped below certain elevations. 

They wanted to prevent the lake from reaching catastrophically low levels that would threaten to 
curtail most water deliveries to the three states and threaten the ability of Hoover Dam at the lake 
to generate power. 

In Arizona, authorities appeared close to agreement on a counterpart plan known as DCP-Plus, in 
which Arizona users by themselves would try to conserve more river water for the next three 
years, to put off even an early, less severe shortage as long as possible. The biggest uncertainty 
seemed to be how to raise $60 million to compensate Indian tribes and other users to leave some 
of their water in Mead. 

The seeming harmony imploded over a cascading series of conflicts: 

• In January, the agencies, along with cities, ranchers and homebuilders, argued over what 
should be done with river water that isn’t purchased in a given year by water users who 
have legal contracts for it. 

The state and cities, including Tucson, wanted much of that water set aside for the next three 
years in Lake Mead. CAP officials didn’t want to be tied to a set-aside in advance, and 
homebuilders wanted some of the water for suburban development. 

• In February, the water dispute heated up more, over an agreement signed by the U.S. 
Bureau of Reclamation and the Gila River Indian tribe to leave some of the tribe’s CAP 
water in the lake in return for federal payments. 

CAP officials objected to some of the agreement terms, in part because they said it would 
impinge too much on their authority over water. 

If the state clips CAP’s wings that way, “You will effectively see the CAWCD as a ditch 
operator as opposed to being the right entity in the right place to work for the future of Arizona,” 
Jay Johnson, general counsel of the water district, recently told its board. 

• In April, conflict erupted over a 2015 claim by CAP officials in an unrelated federal 
lawsuit, brought by a former employee over her firing, that it has “sovereign immunity” 
under the U.S. Constitution’s 11th Amendment that protects it from litigation. 

Arguing the case before the U.S. 9th Circuit Court of Appeals, the CAP alleged that it’s “an arm 
of the state,” a legal requirement for an agency to be protected from lawsuits. It’s “the single 
entity created by Arizona” to serve the essential function of “securing, managing and delivering 
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more than half of Arizona’s entitlement to Colorado River water to the citizens of this state,” the 
district said. 

The Arizona Department of Water Resources challenged the CAP’s stance in court, arguing that 
it’s not an arm of the state and that its functions as a three-county district are purely local. It said 
ADWR represents “all water users in the state of Arizona.” 

In April, CAP officials played the sovereign-immunity card again, arguing that they couldn’t be 
sued by the Ak Chin Indian Tribe in Central Arizona in a case concerning its Colorado River 
water deliveries. 

The governor’s office stepped in, telling CAP to back off from that claim, which CAP officials 
then did in court. They said they’re asserting sovereign immunity only for personnel issues and 
won’t use it to protect the agency against suits by water users. 

But there’s no legal distinction saying CAP can protect itself from individuals’ suits and not 
from water users, said Ducey’s chief of staff Kirk Adams. 

DISPUTE’S IMPACT 

ON THE COLORADO 
In the meantime, the state and CAP hit a stalemate over what to do about Lake Mead, in part 
because a wet year in the Upper Colorado River Basin states had significantly reduced the 
likelihood of river shortages for the next couple of years. Both sides agree that something still 
needs to be done about Mead, but the power struggle stands in the way. 

Tucson City Councilman Steve Kozachik calls the state-CAP quarrel an “ego battle” when Lake 
Mead should be their prime focus. 

“My sense is they’re arguing over how loud the music is when the bedroom is on fire,” Kozachik 
said. 

Arizona’s inability to resolve the CAP-state conflict is a big problem for Colorado River Basin 
management, said John Fleck, author of a book on the river and director of the University of 
New Mexico’s water research center. 

“The rest of us in the river basin need to know who’s in charge of Arizona’s water, or more 
particularly, Arizona’s Colorado River water. Arizona needs to get its act together,” Fleck said. 

The closed meetings and secrecy are decried by two groups that normally disagree on 
everything: cattle ranchers and environmentalists. 
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Bahr, the director of the Sierra Club Grand Canyon Chapter, said her group has never been a fan 
of the CAP, but she’s more concerned about what she calls a “big power grab” by the governor’s 
office. 

“One thing about not having one entity have all the control — it means that really bad ideas 
move more slowly,” she said. 

“If you have one entity, especially one that doesn’t have to do things in public, they’ll be more 
‘efficient,’ but what that means is we won’t even know what’s happening till it happens.” 

Water policies are critical because the big issues are never about today or tomorrow, they’re 
always about 10, 20 or 100 years from now, said Bass Aja, the cattle growers’ government 
relations director. 

“So the brighter the light we shine on it, usually the better the policy we will get, whether I agree 
with it all or not,” he said. 

State water director Buschatzke defended the private meetings, saying, “We need to be able to 
have these conversations so people can lay their cards on the table. If there’s too much light 
about what’s going on,” people will feel less free to talk, he said. 

As for the river and lake, Buschatzke said the governor’s committees’ proposals are intended to 
bring the prolonged stalemate to a close. He hopes the Legislature will OK these measures and 
sign off on a drought-contingency plan next year. 

But the CAP’s allies are at least as powerful in the Legislature as his — and this skirmish is far 
from over. 

Respond: Write a letter to the editor | Write a guest  
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Many legislators still in dark on water-policy proposals 
By:  Rachel Leingang  January 15, 2018 , 4:00 am 

 

 

(Photo by Ellen O’Brien) 

 

Ask a lawmaker, and you’ll be told that water policy will be an important topic this legislative 

session. 

 

But it’s still unclear to some of those lawmakers, and to the general public, what types of policy 

changes the Governor’s Office will push for. 

 

Gov. Doug Ducey’s State of the State address did little to advance the water conversation. He 

mentioned the state’s water policy prowess and noted how prudent planners allowed Arizona to 

avoid the water crisis California experienced. 
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Gov. Doug Ducey (Photo by Katie Campbell/Arizona Capitol Times) 

 

“This session, we must follow their lead and put forward responsible policies that ensure Arizona 

speaks with one voice to secure the state’s water future for generations to come,” Ducey said. 

Beyond the platitude of “speaking with one voice,” the Ducey administration hasn’t said much 

publicly about what its policy plans will be. 

 

Behind closed doors, the Governor’s Office held meetings for six months with water 

stakeholders to discuss changes to groundwater and Colorado River laws. Documents obtained 

by the Arizona Capitol Times from multiple sources show about a dozen proposals, though no 

drafts of legislation have been discussed at the meetings. 

 

The proposals may affect drought planning on the Colorado River, the Central Arizona Project’s 

duties and groundwater metering, among others. 

 

Already, the Central Arizona Project and its board have said the proposals seem political. CAP 

has repeatedly clashed with the state and its Department of Water Resources during the past year. 

CAP fears the proposals will take away power from its elected board. 

 

Republican Rep. Mark Finchem of Oro Valley said there has been “very little communication” 

on the policy changes so far, though he said that’s not entirely the fault of the Governor’s Office 

but the “entire government complex.” He said it’s “rather surprising” to see such little 

communication to lawmakers on water, which is probably the “number 1 topic” in Arizona right 

now. 

 

Rep. Mark Finchem 

 

“I have absolutely no idea what’s being promoted,” he said, adding that he has had discussions 

with the Governor’s Office, but has seen nothing in writing yet. 

 

Finchem said he has had constituents come to him with concerns over potential water proposals. 

Sometimes, those constituents are telling him things he should already know, he said. 

 

“We don’t even know how to respond. We don’t know what’s proposed,” he said. 

 

He agrees with Ducey’s plan for the state to speak with one voice on water issues, and said that 

voice should be the Legislature’s. The Legislature writes policies, which are carried out and 

communicated by the executive branch, he said. 
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But he’s not comfortable voting for anything at this point, considering the lack of 

communication and clarity over policy changes. He doesn’t want to see an omnibus bill, either. 

 

Republicans Rep. Rusty Bowers and Sen. Gail Griffin, the chairs of environmental committees in 

the House and Senate, are leading the Legislature’s discussions with the Governor’s Office on 

water. 

 

Bowers, who a few months ago sent an email to all lawmakers calling for a more open and 

robust process, said he’s grateful he and Griffin are now more involved in the water discussions. 

 

Rep. Rusty Bowers (R-Mesa) 

 

“There’s a list of smaller items that we can agree on more easily that we’ll be proposing and 

moving forward,” Bowers said. “On the big stuff, there’s still discussions ongoing. I’m grateful 

that it’s amicable. We’re not yelling at each other. But there is a realization that we have the time 

to do it right, and that’s what we intend to do.” 

 

Griffin called the proposals a “work in progress” and said something should be put together 

within the next week. 

 

“We’re working on it, so I have shared it with some Democrats and some of the Republicans. … 

It will be circulated. Transparency is the key,” Griffin said. 

 

The Department of Water Resources gave a presentation to the House Energy, Environment and 

Natural Resources Committee this week, which included a PowerPoint slide showing the 

department had met with 30 lawmakers to discuss water. 

 

The presentation doesn’t include specific policy ideas, but says Ducey’s goals are to improve 

water management and “clarify” the role of the state and the Central Arizona Project. 

Democrats haven’t been fully briefed on the policy changes, either. 
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House Minority Leader Rebecca Rios, D-Phoenix, said “nobody really knows” what the water 

policy ideas are. The governor’s process hasn’t been transparent or involved “authentic” public 

participation, she said. 

 

“Water policy is very complicated, so to come at this in a very expedited manner I think has 

made a lot of people uncomfortable. I think it has fueled some of the rumor and speculation 

behind why it’s happening,” she said. 

 

Arizona has historically led the way on water management, and she said she doesn’t want to see 

those successes fall apart because the topic is being politicized in an election year. 

 

“I think that the way it’s been rolled out has been somewhat disastrous. And they’ve had 

members of their own party that have openly expressed concern,” Rios said. 

 

Daniel Scarpinato, Ducey’s spokesman, said the goal was first to get all the stakeholders that 

represent various water interests on board with a set of proposals. The next step will be the 

legislative process. But he said it’s not clear yet when those proposals will become public. 

Scarpinato also contended that, despite the closed-door sessions, the process has been 

transparent, and people involved have shared the information they learned with other parties, 

including the press. The governor’s lobbyists have met with lawmakers and answered questions 

and addressed their concerns, and will continue to do so, Scarpinato said. 

 

“I think there will be plenty of time to work through the issues,” he said. 
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∙NEWS NOTES AND GOSSIP∙ 
 
NINTH FLOOR SEES SINS OF OMISSION ON WATER BILLS 
The governor’s office said the water bills 
introduced by Bowers and Griffin are 
missing key provisions to protect the 
level of water in Lake Mead and fend off 
any future shortages to the state. Griffin’s 
S1507 (water program amendments) and 
Bowers’ mirror bill, H2512, make various 
changes to water laws. But, Ducey chief 
of staff Kirk Adams told our reporter, 
what’s not in the bills is more important 
than what is. The bills don’t include a 
conservation and forbearance program 
that would allow the state to conserve 
more water in Lake Mead, something the 
governor’s office thinks is “absolutely 
necessary” for the state, according to a 
document Ducey’s office prepared detailing the provisions of S1507 and how it differs from what the 
governor wants. “Forbearance” refers to water that is intentionally left unused by people who have a right 
to it, and forbearance authority is the right to determine how that water is used. The Central Arizona Project 
currently has forbearance authority over Colorado River water, and Ducey wants that authority to rest 
primarily with the Dept of Water Resources instead. Senate nat res-energy heard Griffin’s bill on Monday, 
but she didn’t call for a vote on it. Instead, she said she knows there will need to be amendments and that 
the bill is a “work in progress.” She told the committee she wanted everyone to be at the table to discuss 
water issues and that she will hold public meetings to talk to people who will be affected by the water 
overhaul. CAP signed in as neutral on the bill, while the governor’s office, through DWR, signed in as 
opposed. DWR Director Tom Buschatzke distributed the Ninth Floor’s own proposal for water law changes 
to the committee members. A copy of the governor’s water proposal can be viewed in the “documents” 
section. 
 
‘ONE VOICE’ MEANS THE GOVERNOR’S VOICE 
Adams said Griffin’s bill, as written today, would “actually weaken Arizona water law” by hindering 
policies on assured water supplies. Most of the provisions in Griffin’s bill are concerning to the governor’s 
office, as the document outlining the bill differences shows. But the lack of forbearance policy included in 
the bill is “perhaps the most singular important piece” the bill fails to address, Adams said, adding that the 
primary reason the governor convened water meetings was Colorado River shortage issues. Adams said the 
governor’s office wants to work with Griffin and Bowers to add amendments and make “some major 
changes” going forward. The issue of speaking with “one voice” on water issues, something Ducey has 
repeatedly called for publicly, isn’t addressed fully in the bill, Adams said. One provision in the bill says 
the Central Arizona Water Conservation District, which oversees the Central Arizona Project, cannot use 
the sovereign immunity defense under the 11th Amendment of the US Constitution “to enforce the terms of 
a Central Arizona Project water delivery contract or subcontract.” CAP has raised this defense in 
employment litigation (YS, 3/21). But the governor’s office wants the sovereign immunity language 
broadened to make clear that CAP can’t claim sovereign immunity on issues involving the delivery, 
 
Page 1 of 14  February 6, 2018 
 

Case 2:12-cv-00185-JAT   Document 224-1   Filed 03/14/18   Page 35 of 48

http://yellowsheetreport.com/files/2018/02/DWR-water-proposal.pdf
http://yellowsheetreport.com/2017/03/21/i-am-the-state/


YELLOW SHEET REPORT           February 6, 2018            Page 2 
      © by ARIZONA CAPITOL REPORTS LLC  UNLESS OTHERWISE CREDITED 
_____________________________________________________________________________________________________________________________________________________________ 

  

transfer, storage, conservation or use of water. The bill also says CAP would have to notify the DWR 
director “promptly” if it is discussing interstate agreements related to the Colorado River. The governor’s 
office wants DWR to be in charge of such interstate agreements. Both of these provisions relate to the 
governor’s efforts to have the state speak with one voice on water issues, but the governor’s office said the 
provisions aren’t satisfactory. “They don’t get the job done. It’s too narrow still,” Adams said. A copy of 
the Ninth Floor’s S1507 summary can be viewed in the “documents” section.  
 
AT LEAST THERE’S COMMON GROUND ON DESALINATION 
There’s at least one provision of the water bill the governor’s office doesn’t have a problem with: 
desalination. S1507 would require the DWR director to prepare a desalination plan that includes a cost-
benefit analysis, potential funding sources and potential binational agreements by September 30, 2019. The 
plan would require an update every two years.  
 
WRONG-WAY DRIVERS, TAXES AND DINOSAURS ON THE AGENDA 
Ducey is pushing just a few bills this session outside of the budget and whatever happens on water. 
According to a rundown of the governor’s legislative priorities, Ducey wants to increase the tax exemption 
for military pensions, increase additional assistance to schools and expand employment centers, all of 
which the governor’s office expects to be in the negotiated budget. Another priority that Ducey announced 
in the State of the State – increased penalties for wrong-way driving – is reflected in E Farnsworth’s H2243 
(wrong-way driving; violation; DUI). Ducey has a few other bills he wants: Mitchell’s H2017 (state land 
department; continuation) and Griffin’s mirror bill on the same topic, S1140; Carter’s H2046 (department 
of economic security; continuation); and Weninger’s H2167 (Arizona commerce authority; continuation; 
requirements). Ducey is also pushing for Brophy McGee’s S1517 (state dinosaur; sonorasaurus) after a boy 
reached out to the governor and Legislature about naming a state dinosaur. Outside of the budget, the 
opioid legislation Ducey advocated for in his State of the State already passed.  
 
THE FIRST MONTHLY BILL IS DUE FOR NONCOMPLIANCE 
The Dept of Corrections could face sanctions of as much as $656,000 for the month of December alone, if a 
federal judge imposes threatened fines. The department itself identified 656 incidents in which it did not 
comply with health care standards as stipulated in the settlement of the Parsons v. Ryan prison health care 
case. The incidents were documented in a redacted list filed in US District Court on Monday. One standard 
accounted for more than half of the instances of noncompliance. That standard, referred to as performance 
measure 46 in the documents, requires that a medical provider review diagnostic reports and act upon those 
with abnormal findings within five calendar days of receiving the reports at a prison facility. The 
department recorded more than 300 instances in which this standard was not met in December. In an email 
to our reporter, plaintiffs’ counsel Corene Kendrick of the Prison Law Office noted that DOC has also been 
ordered to file a list of noncompliant incidents that occurred in January before a hearing scheduled for 
February 28, at which US Magistrate Judge David Duncan is expected to decide whether to fine the 
department monthly for its continued, self-reported noncompliance. 
 
FELONS HAVE RIGHTS, TOO 
Arizona’s voter registration forms don’t adequately inform convicted felons about their voting rights, an 
election law advocacy group told Reagan’s office last week. In a January 31 letter to Reagan, the 
Washington, DC-based Campaign Legal Center said the forms imply that all people with felonies have to 
go through a process to get their voting rights restored. But under Arizona law, people with first-time 
felonies automatically get their rights restored upon completion of their sentences and the payment of all 
fines and restitution. People who have more than one felony have to go through a process to restore their 
voting rights. The state’s voter registration form says people can’t register to vote in Arizona if they “have 
been convicted of a felony and have not yet had civil rights restored” (LINK). The group said this doesn’t 
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inform people with one felony that their voting rights have automatically been restored by state law. The 
federal form for Arizona, housed with the Election Assistance Commission, uses similar language (LINK). 
“The inaccurate or misleading information on these forms assuredly leads many citizens of Arizona not to 
exercise their constitutionally protected right to vote,” the group told Reagan. Additionally, the incomplete 
information on the forms may violate the National Voter Registration Act, which requires voter registration 
information to accurately inform people about state eligibility. The group noted that the forms’ problems 
may be unintentional or administrative, and it hopes the matter can be resolved quickly. The group also 
pointed out that the secretary of state’s website compounds the problem by saying people who have been 
convicted of felonies and haven’t had their rights restored cannot vote, and the website doesn’t include any 
additional information about automatic restoration for first-time felons. And while the secretary of state 
links to the section of Arizona Revised Statutes about rights restoration, it doesn’t link to the statute about 
automatic restoration. The group claims the forms and website mislead Arizonans and violate the NVRA’s 
requirement to accurately inform applicants of qualifications for voting, thus creating an “unnecessary and 
undue burden” on voting rights for people with one felony. The group asked Reagan to modify the state 
form and tell the Election Assistance Commission the proper eligibility information to include on the 
federal form. The group wants Reagan to respond to its letter within 30 days and offered its assistance in 
crafting a form that would best inform people about their voting rights. A copy of the group’s letter can be 
viewed in the “documents” section.  
 
ARIZONA ISN’T ALONE HERE 
Danielle Lang, an attorney with the Campaign Legal Center, told our reporter that the group plans to look at 
all 50 states’ voter registration forms to make sure they accurately represent the law on felony voting rights. 
So far, the group looked at six states, one of which was Arizona, and found deficiencies in the forms in all 
six, Lang said. Delaware already responded to the Campaign Legal Center’s letter and said it will be 
changing its forms, Lang said (LINK). The project seeks to address the huge number of people with felony 
convictions by improving voter registration forms in a way that clearly informs them of their rights and 
makes sure people understand “they can and should be part of our electorate,” Lang said. There’s a 
misconception in the public at large that all felons aren’t eligible to vote, which is not true, and the state 
registration forms are a mess when it comes to helping people determine if they can vote, Lang said. “If 
you have the right to vote, you shouldn’t have to consult a lawyer to find out about it,” she said. The 
language the forms use now “pretty obviously suggest” a person with any felony, even just one, would have 
to go through a process to get their rights restored, which is not accurate, she said. The group wants the 
forms to be edited to include plain language that informs people with one felony that they can vote if they 
have completed their sentence and paid all fines and fees, she said. “That would provide voters with 
infinitely more information,” she said. The group hasn’t made any decisions yet on whether it will sue to 
amend the forms based on violation of the NVRA, but Lang said she hopes it’s a simple fix because 
election officials and advocates both want people to know and follow voting laws. “I really don’t think this 
is the type of thing that should require litigation,” she said.  
 
NO NEED TO MAKE A FEDERAL CASE OUT OF IT 
Matt Roberts, Reagan’s spokesman, said the secretary of state thought the Campaign Legal Center made 
some good points, and the office has already started making some changes to its website to inform first-
time felons that their voting rights are automatically restored upon the completion of their sentences. The 
office could make similar changes to voter registration forms as well, though that issue hasn’t yet been 
decided. The concerns about the voter registration forms will be addressed with other elections officials 
because, Roberts admitted, the form is out of date on other issues as well. There are a lot of forms in the 
community now that county officials have already paid for, so Roberts said Reagan probably won’t ask 
people to throw them away. Basically, the group made some points that the secretary of state’s office has 
already begun to address and will further consider as it looks at the voter registration form overall, Roberts 
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said. “If there’s something Secretary Reagan takes seriously, it’s communication and making sure there’s 
not confusion,” he said. The secretary of state’s office “gets sued basically every day,” Roberts said, and it 
seems like this is an issue Reagan can address without litigation. “If there’s any way we can make changes 
that make sense, we’re certainly going to be open and amenable to doing that,” he said. 
 
CRUZ SUPER PAC SPENDING SIX FIGURES FOR MONTENEGRO 
US Sen. Ted Cruz’s Jobs, Freedom and Security PAC spent $151,000 on the pro-Montenegro ad it began 
running on Monday (YS, 2/5), according to the super PAC’s filing with the FEC. The FEC filing did not 
say how long that expenditure will keep the ad on the air for, and that information is not available on the 
FCC website either. Jobs, Freedom and Security PAC isn’t the only IE that’s on television in CD8 right 
now, but appears to be the biggest spender of the race so far. Defend US PAC spent $10,000 on cable 
airtime and $5,000 on radio airtime for its anti-Montenegro ad. Lesko has spent about $51,000 on cable TV 
ads that ran from January 25 through the end of this past weekend, according to FCC filings, while Lovas 
and Montenegro spent only a few thousand apiece on cable ads, mostly during last week, when early ballots 
went out. Those figures do not include any radio advertising. Lesko is getting some IE support as well in 
the form of mailers. Conservative Leadership for Arizona, which was formed last month by longtime 
Republican politico and former AZGOP spokesman Tim Sifert, reported spending $20,000 on pro-Lesko 
mailers.  
 
ONWARD TO HOUSTON 
AG’s office deputy director of government relations Justin Marino is moving to Houston to become 
government relations director of the Houston Independent School District, the largest in that state and the 
seventh largest in the US. Marino will start his new gig at the end of the month. “It’s difficult leaving 
Arizona,” he told our reporter. “But I’m excited and it’s a great opportunity for me.” Marino joined the 
AG’s office in 2016. Previously, he spent several years with DeMenna & Associates. Marino had cut his 
teeth as a bill tracking analyst at the Senate from 2009-10.   
 

∙PRESS RELEASES AND NEWS CLIPS∙ 
 

Governor Ducey Releases Annual Arizona Human Trafficking 
Council Report 
PHOENIX - Today, Governor Doug Ducey and the Arizona Human Trafficking Council, co-chaired by Cindy 
McCain and Gil Orrantia, released the 2017 Arizona Human Trafficking Report. Human trafficking is a heinous crime 
that affects many of our citizens. Last year, the Council worked with numerous state and community stakeholders to 
continue to study and train thousands on how to identify and respond to human trafficking victims. Arizona also 
implemented necessary statutory changes in order to improve our response to this crime.   
"Arizona is committed to being a zero-tolerance state for any form of human trafficking," stated Governor Doug 
Ducey. "I am grateful to the Arizona Human Trafficking Council, and the leadership of Cindy McCain for their efforts 
to shine a light on human trafficking and to end it. We must do everything we can to hold accountable anyone 
involved in this horrendous crime, and provide aid and protection to the victims."  
The mission of the Arizona Human Trafficking Council, staffed by the Governor's Office of Youth, Faith and Family, 
is to build upon the recommendations of the Governor's Task Force on Human Trafficking as well as continue to 
implement best practices, develop a comprehensive victim services plan, report to the Governor statewide data on 
human trafficking, raise public awareness, and promote collaboration with law enforcement, state agencies and the 
community-at-large. 
"I applaud Governor Ducey for recognizing the importance of fighting human trafficking in Arizona and continuing to 
fully support the Arizona Human Trafficking Council," stated Cindy McCain. "Over the past few years, the Council 
has done great work in creating system wide change by raising awareness, training thousands of Arizonans to identify 
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trafficking victims, connecting victims to the services they need and most importantly serving as a catalyst for 
community members, government and service providers to work together to stem trafficking in our state.  Arizona is a 
proven leader in fighting this horrific crime." 
The Arizona Human Trafficking Council serves as a state and national leader in responding to human trafficking and 
facilitating systemic change. In 2017, the Council was able to bring together a broad coalition of diverse state and 
national stakeholders to increase public awareness on human trafficking to thousands of Arizona citizens, as well as 
first responders and law enforcement on how to identify trafficking victims and how to connect them to services. 
The report is available at EndSexTrafficking.AZ.gov. 

### 
 
 

Legislators introduce first bipartisan bill to update Arizona’s non-
discrimination statute to include gay and transgender Arizonans 
PHOENIX —This week a group of bipartisan legislators introduced HB 2586, which would extend Arizona’s current 
non-discrimination protections to gay and transgender Arizonans in employment, housing and public 
accommodations.  This is the first time a LGBTQ inclusive non-discrimination bill has had bipartisan support at the 
Arizona Legislature. The bill is sponsored by Representative Daniel Hernandez (D, LD 2), and co-sponsored by 
Representative César Chávez (D, LD 29), Representative Tony Navarette (D, LD 30), and Senator Kate Brophy 
McGee (R, LD 28). 
Currently, five municipalities have ordinances that ban discrimination based on sexual orientation and gender identity.  
However, Arizona has no statewide laws that protect gay and transgender individuals from being fired, denied housing 
or refused service simply for being gay or transgender. 
“Inclusion is not just good for LGBTQ Arizonans, but for all Arizonans.  Being inclusive contributes to our economic 
sustainability and our ability to attract and retain top talent and business.  It also happens to be the right thing to,” said 
Representative Hernandez. 
“The principles of non-discrimination are rooted in core conservative values of fairness, equality, and opportunity.  If 
we want to live in a state that grows by attracting the very best talent, has a strong economy, is a vibrant place to live, 
then we must be open for business to everyone,” said Senator Brophy McGee. 
The business community is strongly in favor of the legislation. More than 2,600 businesses in Arizona have already 
voiced their support for LGBTQ inclusive non-discrimination by signing the UNITY Pledge. Further, 88% of 
Arizona’s top 50 employers include sexual orientation and gender identity in their non-discrimination policies.  And 
it’s not just Arizona.  Businesses across the country are increasingly considering non-discrimination protections when 
deciding where to do business. In the last two years, both CNBC and Forbes Magazine have added LGBTQ rights as 
priority criteria in their annual best states for business lists.  And national organizations like the NCAA announced 
that they will consider LGBTQ rights when awarding cities with championship games going forward.  
Faith leaders are also supporting the measure, "My faith teaches us that we are all God's children, and that we should 
treat others the way we want to be treated. The legislation will simply update Arizona's existing laws to ensure that 
our LGBTQ citizens are all treated equally and fairly," Reverend Troy Mendez, Dean of Trinity Cathedral added.   

### 
 
 

Sinema Legislation to Hold Washington Accountable for Sexual 
Harassment and Assault Passes U.S. House 
Sinema: “Americans’ tax dollars shouldn’t be used to cover up bad behavior” 
Sinema co-sponsored bill increases transparency, streamlines reporting process 
WASHINGTON, D.C. – Today, legislation cosponsored by Congresswoman Kyrsten Sinema (AZ-09) to hold 
Members of Congress personally responsible for sexual misconduct passed the U.S. House of Representatives. The 
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bill reforms the Congressional Accountability Act in the wake of numerous reports that members of Congress used 
taxpayer money to settle sexual harassment claims. 
“Sexual harassment and sexual assault are always wrong,” said Congresswoman Sinema. “Arizonans’ tax dollars 
shouldn't be used to cover up bad behavior. Today, we worked across the aisle to hold members of Congress 
personally accountable for any sexual harassment settlement, increase transparency, and streamline the harassment 
reporting process.” 
Among other provisions, the legislation: 
Requires members of Congress to repay the Treasury for any taxpayer money spent on sexual misconduct settlements 
within 90 days; 
Ensures members of Congress who leave office will still be held responsible for repaying the Treasury for any 
taxpayer money spent on sexual misconduct settlements; 
Protects employees by providing immediate access to a dedicated advocate who can provide legal counsel and 
services; and 
Eliminates mandatory counseling and mediation, which allows an employee to proceed to an investigation or to file in 
federal court. 

### 
 
 

Press Release: It’s Time for Charter School Accountability Reform 
Phoenix, AZ – February 6, 2018 – Last week the news reported two stories providing an excellent lesson on 
accountability and transparency for schools receiving public funding. One case involved the Scottsdale Unified School 
District CFO resigning for allegedly engaging in fraud and self-dealing. The other case was the Discovery Creemos 
Academy, formerly known as Bradley Academy of Excellence, whose CEO also allegedly committed fraud and self-
dealing. The difference is the first case involves thousands of dollars in a local school district, and the CFO is under 
investigation and could face penalties. Whereas, the second case involves millions of dollars, and the CEO is not 
under investigation and may still operate charter schools in Arizona. 
“Our students are the ones who suffer when we don’t hold charter schools accountable,” says Arizona Education 
Association (AEA) President Joe Thomas. “Hundreds of students and their parents found themselves scrambling when 
Discovery Creemos Academy decided to close its doors without notice in the middle of the school year. This is not the 
first time a charter school has done this. If the Arizona Legislature does not pass legislation that addresses this 
problem, then our students will continue to be at risk of having their education interrupted, and we will continue to see 
waste, fraud, and abuse of taxpayer money by charter school operators.” 
“The closure of Discovery Creemos Academy was not a surprise to the Arizona State Board for Charter Schools, 
which is responsible for oversight of the state’s charter schools,” says Jim Hall, retired school principal and founder of 
charter school watchdog group, Arizonans for Charter School Accountability. “The Board knew the Academy was in 
financial trouble and was aware of CEO Daniel Hughes’ unprecedented level of self-dealing from an audit conducted 
in 2016. They reported Hughes to the Attorney General for suspicion of fraud nearly a year later, but they don’t have 
any power to close charter schools for financial trouble. The State Auditor General pursues state agencies that 
misspend tax dollars – such as the case in Scottsdale, but when it comes to charters, by state law, the Auditor is not 
allowed to even review charter school spending.” 
“Scottsdale residents should be concerned that their bond monies are being used appropriately and not mired in a 
conflict of interest. Just as taxpayers across Arizona should be concerned about the potential conflicts of interest 
plaguing 77 percent of charter schools due to the high rate of related-party transactions,” says Dave Wells, Research 
Director at centrist think tank the Grand Canyon Institute (GCI). “Last year, GCI produced a policy report, “Following 
the Money: Twenty Years of Charter School Finances in Arizona”, that revealed up to 77 percent of Arizona’s charter 
school holders use their state taxpayer funds for potentially questionable related-party financial transactions. Unlike 
public district schools, nearly all charter schools in Arizona operate outside the rules of the public procurement 
process, freeing them from the need to conduct competitive bidding.” 
Yesterday, the House Education Committee passed House Bill 2460, a bill that would force school districts to sell 
vacant school buildings to charter schools. We call on our state’s leaders to give our bills a hearing in committee. 
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Thank you to Arizona state Senators David Bradley and Martin Quezada, and state Representatives Isela Blanc, 
Randy Friese, and Athena Salman for introducing legislation that will protect our students and public money from 
more charter school fraud, waste, and abuse. 
Charter School Accountability Reform Bill Package: 

• Senate Bill 1303 – Charter school omnibus with various changes related to charter schools, including 
prohibiting a charter school from locating within a three-mile radius of a school district school assigned a 
letter grad of A or B, and requiring the state Auditor General to conduct financial audits of charter schools. 

• Senate Bill 1174 – Requires the Arizona Department of Education to produce an annual assessment of the 
impact of charter schools on school districts. 

• Senate Bill 1309 – Requires charter schools go through the same public procurement process as school 
districts. 

• House Bill 2142 – Requires charter schools that close to transfer all property to the nearest school district, 
thus keeping public money public. 

• House Bill 2358 – Prohibits related parties from serving as charter school board members.  
• House Bill 2364 – Removes charter school exemption for procurement and auditing procedures. 
• House Bill 2365 – Requires charter school operators to comply with public transparency and reporting laws. 

Speaker Bios: 
Joe Thomas, President of the Arizona Education Association 
For the 20 years prior to becoming AEA President, Thomas has been a public school teacher, most recently as a 
government teacher at Skyline High School in Mesa. Thomas believes a free public education system is important to 
the prosperity of our society.  Thomas is an Arizona State Board of Education Certification Advisory Committee 
member and previously served on the School District Redistricting Commission from 2005 – 2008. 
Contact: 602-264-1774 or joe.thomas@arizonaea.org 
Jim Hall, Arizonans for Charter School Accountability 
Jim Hall is a retired public school principal. He served in public education for 30 years.   
Contact: 602-717-3961 or arizcsa1000@gmail.com  
Download statement 
Dave Wells, Research Director of the Grand Canyon Institute 
Dave Wells helped found the Grand Canyon Institute in 2011.  He holds a Ph.D. in Political Economy and Public 
Policy and has been on the faculty of Arizona State University since 1998.  He is also the Arizona representative to 
the Western States Budget Roundtable for the Western Political Science Association, succeeding David Berman.  His 
annual report on the state budget is published in the California Journal of Politics and Policy.  
Contact: 602-595-1025 ext. 2 or dwells@azgci.org  
Download statement 
 
 

Rep. Andy Biggs endorses Debbie Lesko in CD8 
U.S. Rep. Andy Biggs announced Tuesday he is backing former State Sen. Debbie Lesko in her bid to succeed Trent 
Franks in Congressional District 8. 
“I worked with Debbie Lesko for years at the Arizona Legislature. Her passion for public service and strength when 
taking on big issues impressed me,” Biggs said. “Debbie tackled some of the toughest most divisive issues at the 
Legislature and forged compromise to move Arizona forward. I proudly support Debbie’s bid for Congress so that she 
can join me in fighting for a secure border and efficient federal government." 
Lesko said she welcomed the endorsement from Biggs and would join him in the Freedom Caucus if elected. 
“Andy Biggs is the epitome of a conservative congressman. I hope to follow in his footsteps and join with him in 
eliminating our federal debt, strengthening the military and closing our borders to illegal immigration,” said Lesko. 
“I'm honored to have his endorsement in the 8th district.” 
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In her time at the Legislature, Lesko has sponsored historic legislation to revamp the pension system for police 
officers and firefighters to control costs and protect taxpayers, tackled sales tax reform and helped author state budgets 
as Chairwoman of the Senate Appropriations Committee. In addition, Lesko changed state law to eliminate photo 
radar cameras on state highways including the one on Grand Avenue, ensure that golf cart owners in the Sun Cities 
can safely use their carts on the roadway without being ticketed by the police, help patients who receive surprise 
medical bills and testified against unfair utility rate increases. 
 
 

Governor Ducey appoints Sam Elters to State Transportation Board 
William Cuthbertson becomes chair of board prioritizing ADOT projects 
PHOENIX – Governor Doug Ducey has appointed Sam Elters, a transportation engineer with more than 30 years of 
experience in planning, design, construction and operations, to serve on the Arizona State Transportation Board. 
Elters, who is senior vice president and national director of transportation for Matrix Design Group Inc. of Phoenix, 
will serve on the seven-member panel upon confirmation by the state Senate. He will succeed Joseph E. LaRue, who 
served as the board’s chairman in the final year of his term. 
State Transportation Board members prioritize transportation needs, projects and funding on behalf of communities 
throughout Arizona. Each serves a six-year term. 
Elters’ transportation experience spans the public and private sectors and includes serving as the Arizona Department 
of Transportation’s state engineer from 2005 to 2008. He also has served as a chief engineer for the Transportation 
Corridor Agencies providing toll roads in Orange County, California. 
Elters has been in Arizona since 1981 and has been a resident of Maricopa County since 2005. 
“It is an honor and a privilege to serve on the State Transportation Board,” Elters said. “I look forward to 
collaborating and working with the other board members and the Arizona Department of Transportation to promote 
and advance transportation solutions that will energize Arizona’s economy and enhance our quality of life.” 
Meanwhile, William F. Cuthbertson, a Freeport McMoRan civil engineer who is from Greenlee County’s York Valley 
near Duncan, has been named chairman of the State Transportation Board. 
 
 

AZ Lawmakers Should Oppose Measure Granting State Officials the 
Authority to Kill Ballot Measures 
Phoenix, AZ – Today, the Arizona House Federalism, Property Rights and Public Policy Committee will hold a 
hearing to discuss HCR-2008, a measure that would allow the state Attorney General to preempt any ballot initiative 
during the signature gathering process that he or she believes is in conflict with federal law.  
Generation Opportunity-Arizona (GO-AZ) strongly opposes this resolution because the group believes the measure 
would allow state officials to weaken the defenses of state sovereignty that are needed to preserve healthy checks on 
federal power under the United States Constitution. GO-AZ believes Arizona citizens should have the right to put 
initiatives on the ballot that challenge federal power, especially in cases where citizens believe that the federal 
government is acting unconstitutionally. The group also asserts that the resolution would weaken the ability of 
Arizonans to put initiatives on the ballot to change state law or the state Constitution.   
GO-AZ Field Director Chalon Hutson issued the following statement: 
“Arizonans must have the power to keep their government in check through an initiative process without any 
interference from state officials. HCR-2008 is a transparent attempt to prevent citizens from coming together to 
advance positive reforms like reducing over criminalization, which creates barriers to opportunity for young people. 
We urge members of the House Federalism, Property Rights and Public Policy Committee to oppose HCR-2008 and 
protect the state sovereignty of Arizona.” 

### 
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Union and Industry Coalition Calls on Key Stakeholders to Step Up 
Support for Keeping the Navajo Generating Station Online in 
Decades Ahead 
“Yes to NGS” Coalition Created to Advocate Solutions 
Phoenix, Feb. 6, 2018 – Calling continued operation of the Navajo Generating Station (NGS) vital for keeping tribal 
families together, the United Mine Workers of America (UMWA) today announced a broad national labor, industry 
and consumer coalition that will advocate for keeping the plant online long-term to secure Arizona’s energy and water 
future and protect Navajo and Hopi economies.  
The nonprofit coalition, called “Yes to NGS,” will inform communities, engage stakeholders  
and advocate solutions that could allow NGS operations into the 2040s as envisioned when the plant was 
built.  Founding coalition members represent well over 100,000 U.S. businesses and organizations. Many more 
partners are expected to join.  
As an important first action, the United Mine Workers of America asked the power plant owners and the Central 
Arizona Project (CAP) Board to step up support for the transition of the power plant to new owners, take long-term 
power from NGS, and fulfill their obligation to the tribes and taxpayers.  
“The Navajo Generating Station was developed on tribal lands by tribal workers who mine the coal and create the 
power that moves water to benefit families and businesses across Arizona,” said Cecil Roberts, President of the United 
Mine Workers of America. 
“The path forward is for the federal government to maintain its ownership position and continue leading the transition 
to new owners.  The Department of the Interior must enforce CAP’s obligation to take all of its power from NGS, 
which provides the mechanism to pay CAP’s $1 billion debt to the taxpayers and federal government,” Roberts said. 
The U.S. Department of the Interior, which owns nearly 25 percent of the plant, has a trust responsibility to Navajo 
and Hopi people and has said that keeping the plant operating is a major priority.  NGS has brought enormous 
economic benefits to the people of Arizona and will drive significant cost benefits in the years ahead. 
“The Navajo Nation is encouraged by the Coalition’s advocacy to keep NGS online and to support both the Navajo 
and Hopi economies. Looking ahead, there is a critical need for support from business and industry partners in the 
coalition to extend plant operations,” said Navajo Nation President Russell Begaye.  “A long-term commitment to 
keep NGS online provides impacted tribal nations sufficient time to diversify their economic revenue streams.” 
“We’re taking the next steps in this challenging journey to keep NGS operating to protect the Navajo working family 
– the families that provide for themselves, their communities and their Nation,” said Navajo Nation Speaker LoRenzo 
Bates.  “When Navajo families have a good source of income, we are stronger. We are stronger for our children, for 
our extended families and the communities we live in.” 
A growing body of knowledge shows premature shut down of the plant would spark higher power prices, electric 
reliability concerns and higher water rates.  A recent study released by Energy Ventures Analysis concludes CAP will 
realize a $370 million savings in power costs through 2030 and municipal and industrial customers will avoid a 30 
percent increase in water charges over 10 years if power is purchased from NGS rather than the open market.   
NGS was commissioned to run 70 years through 2044 and historically has been among the highest dispatching coal 
plants in the region, adding resilience to the electric grid at a time when natural gas prices are fluctuating.  NGS has 
one of the lowest emissions profiles of any coal-fueled plant in the region, and more than $1 billion has been invested 
in environmental compliance over the past two decades.       
“NGS is an anchor for the economic success of our city, which is known for recreation and tourism,” said Page Mayor 
Bill Diak.  “The plant supports high-paying jobs with good benefits, and we see those dollars flow into the community 
through the purchase of goods and services and support of our local businesses.  You simply can’t replace this 
contribution through minimum wage jobs in the service industry.” 
Both the plant and mine that fuels it are sited on tribal lands creating jobs and steady revenue for tribal government 
programs.  At risk are 825 direct jobs, more than 85 percent of the Hopi’s annual general fund budget and 22 percent 
of the Navajo’s general fund budget.  No Hopi village or Navajo chapter will avoid feeling the pain of early closure. 
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Elements of “Yes to NGS” include a digital education program, a research component, direct outreach and voices of 
the people.  Founding members of “Yes to NGS” include:  

– American Coalition for Clean Coal Electricity – Habitat Management 
– American Energy Alliance – The Honorable Bill Diak, Mayor of Page 
– Amigos 
– Arizona Mining Association 

– National Black Chamber of Commerce 
– National Mining Association 

– Consumer Action for a Strong Economy 
– Dyno Noble 
– Flanders 

– Peabody 
– United Mine Workers of America 
– Western States Reclamation 

– Friends of Coal    
“Yes to NGS” is a broad coalition of industry, labor and consumer groups.  Visit Yes to NGS.org, Yes to NGS on 
Facebook, and follow us on Twitter @YestoNGS to learn more.   

-30- 
 
 

Flake Responds to President’s Divisive Rhetoric 
“Treason is not a punchline” 
WASHINGTON – U.S. Sen. Jeff Flake (R-Ariz.) today spoke on the Senate floor in response to the president’s 
comments describing freely-elected members of Congress as “un-American” and “treasonous” for choosing not to 
applaud during the State of the Union: 
“I have seen the president’s most ardent defenders use the now-weary argument that the president’s comments 
were meant as a joke, just sarcasm, only tongue in cheek. But treason is not a punchline. As members of 
Congress, we must not ever accept undignified discourse as normal because of the requirements of tribal party 
politics.” 
Video of Flake’s remarks can be viewed here. 
A complete transcript of Flake’s prepared remarks can be viewed below. 
*** 
Mr. President, last fall I had the honor to stand in this chamber and deliver remarks on a subject of great and 
growing concern to me – the stewardship of our democracy at the hands of the most powerful figure in our 
government.  
I stand again today to sound the same alarm. 
Mr. President, words matter. 
Have we arrived at such a place of numb acceptance that we have nothing to say when a President of the United 
States casually suggests that those who choose not to stand or applaud his speech are guilty of treason? I sincerely 
hope not. 
One who levels such a charge knows neither the meaning of treason nor the power that the words of a president carry. 
And if we are numb to such words, then we will surely regret that we failed to defend our colleagues in the congress 
against such a vile remark, but our silence will also mark the day that we failed to recognize that this conduct in an 
American president simply is not normal. 
I wish I could stand here today and say that my words of last October had been proven wrong, that I had been unfair 
to inveigh against the daily sundering of our country – that I had been mistaken about the personal attacks, that I had 
exaggerated the threats against principles, freedoms, and institutions, the flagrant disregard for truth or decency, the 
reckless provocations, most often for the pettiest and most personal reasons, reasons having nothing whatsoever to do 
with the fortunes of the people that we have all been elected to serve. 
I wish I could say that I had been wrong, but I cannot. 
I have seen the president’s most ardent defenders use the now-weary argument that the president’s comments were 
meant as a joke, just sarcasm, only tongue in cheek. But treason is not a punchline, Mr. President. 
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The president said that the State of the Union address was meant to promote and encourage unity in government. 
Then why follow up less than a week later with this divisive and harmful rhetoric. Unity is not secured in a speech. It 
must be pursued constantly through appropriate behavior, mutual respect, and gained by effective leadership. 
Mr. President, respect is earned not commanded. Applause signals approval of an idea, not loyalty to one’s country. 
Our democratic colleagues love this country as much as we do, and to suggest otherwise is unconscionable. 
None of us in Congress pledge loyalty or service to the president. This is not a royal court. Our oath is to the 
constitution and to the people. As members of Congress, we must not ever accept undignified discourse as normal 
because of the requirements of tribal party politics. None of this behavior should ever be regarded as normal. We 
must never allow ourselves to lapse into thinking that this is just the way things are now. 
We will get through this period and when we do, we will look back on the destruction of our discourse and the attacks 
on our democratic values as nothing but a tragedy. May we also be able to say that they were an aberration.  
 But that, my colleagues, is up to us. We must recognize that this is aberrant, destructive behavior, whatever rationale 
its defenders may offer. And we must never shrink from opposing it. For it is in opposing this behavior that we defend 
our norms, our ideals and our values.  It is in opposing this behavior that we stand for decency. 

### 
 
 

Legislature has Obligation to Taxpayers and Children to Improve 
Charter School Financial Accountability and Oversight 
Phoenix - February 6, 2018 – Discovery Creemos Academy, a charter school which closed last week, should never 
have been allowed to open this year. If we had proper charter school financial accountability it would have been 
closed well before the 2017-18 school year. 
So far the Legislature has prioritized who blow dries hair over legislation to improve oversight and accountability of 
the more than $1 billion annually allocated charter schools for educating our children. What happened at Discovey 
Creemos Academy could happen at other Arizona charter schools due to lax oversight. While the former CFO of 
Scottsdale Unified School District is currently under investigation for conflict of interest and had to resign from her 
position the more egregious transactions by Discovery Creemos Academy's charter holder remain legal under state 
law.  
In a Grand Canyon Institute (GCI) report issued in September 2017, it was noted that three-fourths of charter schools 
were engaged in questionable related-party self-dealing that did not save taxpayer dollars, involving close to half a 
billion dollars annually. As a forthcoming GCI report will note, one-third of charter schools that engage in self-dealing 
have had multiple years of net losses—which in some cases is already leading to negative net assets. 
Discovery Creemos Academy had known financial issues dating back four years. Two years ago their net assets 
topped a negative million dollars (Net Assets are the difference between Assets and Liabilities). They clearly were not 
on a sustainable financial path and did not pass the Arizona State Board for Charter School's financial dashboard. The 
school’s academic performance had already fallen from a C to a D in FY2014, their first year of negative net 
assets…and received an F in the most recent letter grades given to schools for academic performance. 
The school's charter holder created numerous self-dealing operations (all legal under Arizona state charter school law) 
where the school contracted directly with private companies owned and operated by himself and his wife. In FY2016, 
the couple purchased undesignated supplies for the school worth more than half a million dollars from their 
companies. Nearly another half a million dollars that’s not well accounted for may have been a personal slush fund for 
the charter holder—and may constitute fraud. These concerns were referred to the state's attorney general in October 
2017; however, the school's poor financial standing should have been obvious from its FY2016 audit at least one year 
prior.  
Discovey Creemos Academy received $4 million annually from the state General Fund to operate this school year. 
Will the school’s charter holder receive the full state payment for the current school year because Discovery Creemos 
Academy conveniently closed after the 100th day of the school year which determines state financial payments? Will 
the charter holder still get $1.8 million dollars for the rest of the school year even though they stopped paying teachers 
and educating students in January? 
Taxpayers deserve better accountability. 
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Children, parents and teachers deserve to be financially protected.  
Lawmakers need to hold hearings on current legislation pending with the Arizona House and Senate that will protect 
taxpayer dollars by improving oversight and accountability of Arizona's charter schools. They owe it to the state's 
students, parents, taxpayers and the good players in the charter industry. Arizona's lawmakers should: 

1. Subject charter schools to the same procurement practices as District schools—so they can’t make sweetheart 
deals with their own for-profit companies. 

2. Empower the Arizona State Board for Charter Schools with the ability to close down financially problematic 
schools. 

3. Re-examine whether charter school board members should be allowed to have financial interests in the 
charter school they oversee. 

To read GCI's Sept. 2017 report on charter school financial practices in Arizona click here. 
### 

 
 

Arizona Court of Appeals Declares Trial Court's Media Restrictions 
Unconstitutional 
The Arizona Court of Appeals issued a unanimous opinion late last month reaffirming the strict requirements for 
limiting the media's ability to disseminate public information and strongly cautioning trial courts against imposing 
prior restraints in all but the most exceptional circumstances. 
The case arose as a result of the high-profile capital murder trial of John Michael Allen, who was charged in the death 
of a 10-year-old girl. Coincidentally, concurrent with that trial, the lead prosecutor, Jeannette Gallagher, appeared and 
testified as an alleged victim in the unrelated stalking trial of Albert Karl Heitzmann. The two trials took place in 
neighboring courthouses in downtown Phoenix. 
After The Arizona Republic requested placement of a still camera in the courtroom at the Allen murder trial, Ms. 
Gallagher argued for prohibiting media coverage, claiming that she did not "want to see it affect [the Heitzmann] jury 
and have me as a victim have to go through that trial again." One week later, during a hearing onThe Republic's 
camera coverage request in the Allen case, Arizona Superior Court Judge Erin Otis issued an order barring the media 
from publishing Ms. Gallagher's name and likeness until the conclusion of the Heitzmann stalking trial. 
Several news organizations—Phoenix Newspapers, Inc. (The Arizona Republic), Meredith Corporation (KPHO-TV 
and KTVK-3TV), KPNX-TV Channel 12 and The Associated Press—sought "special action" review of the trial 
court's order by the Arizona Court of Appeals, arguing that there would be no adequate remedy on appeal and that the 
case raised issues of statewide constitutional importance. After briefing and oral argument, the court accepted 
jurisdiction, rejected the State's argument that the case was moot and found instead that the issues raised were 
"capable of repetition, yet evading review." 
Citing the three-factor test articulated in Nebraska Press Association v. Stuart, 427 U.S. 539, 559 (1976), the court 
evaluated and rejected the alleged justifications for the trial court's order. Regarding the first factor, the Court of 
Appeals concluded that although the State has an interest in protecting the sanctity of criminal proceedings, the 
alleged harm was too speculative to satisfy the rigorous constitutional requirements. Next, the court found that the trial 
court had failed to consider less-restrictive alternatives before imposing an outright ban on the dissemination of Ms. 
Gallagher's name and likeness. Finally, the court found that the prior restraint was ultimately ineffective because the 
case was already a matter of public interest, and Ms. Gallagher's name had been widely published in news accounts of 
the Allen trial. Accordingly, the court held that the prior restraint was "likely unnecessary and ineffective, and it 
infringed the media's right to truthfully disseminate public judicial records that already identified the prosecutor." 
For these reasons, the Arizona Court of Appeals concluded that the trial court's order constituted "an impermissible 
prior restraint on the media’s constitutional right to cover the Allen trial." It also criticized the lower court for not 
"memorializ[ing] its findings," including weighing the rights of defendants, the press, and any victims. 
The news organizations were represented by David J. Bodney, Craig C. Hoffman, and Chase A. Bales of Ballard 
Spahr. 

Page 12 of 14  February 6, 2018 
 

Case 2:12-cv-00185-JAT   Document 224-1   Filed 03/14/18   Page 46 of 48

http://link.rm0003.net/go/LwNoNJD9Tl70NwLvjU-QNQ2/
https://response.ballardspahr.com/email_handler.aspx?sid=5b309fe5-9f2a-4ef7-b379-3ef183ed2862&redirect=http%3a%2f%2fwww.azcourts.gov%2fPortals%2f0%2fOpinionFiles%2fDiv1%2f2018%2f1+CA-SA+17-0286.pdf


YELLOW SHEET REPORT           February 6, 2018            Page 13 
      © by ARIZONA CAPITOL REPORTS LLC  UNLESS OTHERWISE CREDITED 
_____________________________________________________________________________________________________________________________________________________________ 

  

Attorneys in Ballard Spahr's Media and Entertainment Law Group are dedicated to supporting the free press and the 
First Amendment rights of groups and individuals. The Group helps clients navigate challenging media law issues 
across all platforms and industries. 
 
 

U.S. Rep. McSally to President Trump During White House 
Roundtable on MS-13:“We’ve Got to Stop Them at the Border 
Where I Live” 
Teams up with President Trump to Highlight Need to Implement Comprehensive Border Wall Solution and 
Close“Ridiculous Loopholes” 
WASHINGTON, DC – U.S. Representative Martha McSally today attended a meeting at the White House with 
President Trump to discuss cracking down on MS-13, also known as La Mara Salvatrucha— a violent transnational 
Salvadorian gang with a chilling motto: “mata, viola, controla” – which means "kill, rape, control." According to the 
Department of Justice, MS-13 is one of the largest street gangs in the United States and has 10,000 members inside 
the U.S. – including Arizona. 
The roundtable discussion centered on how to combat the gang’s activities by securing the border, closing loopholes, 
and removing barriers to deporting lethal gang members. 
During the meeting, Congresswoman McSally highlighted the need for a border wall system and the dire need to close 
glaring loopholes. 
“This is very real for the people I represent. We have got to secure our border. That includes as you know a 
comprehensive border wall system and everything that our agents need in order to be able to secure our border. But as 
everyone has brought up today as well, if we perfectly seal the border, but don’t close these loopholes, then these 
dangerous criminal organizations are going to continue to take advantage of us,” McSally said. 
McSally went on to describe the rampant loophole abuse occurring daily in her district. “In my community that I 
represent, illegal crossers are not evading Border Patrol—they are looking for Border Patrol. They turn themselves in 
and then they make false asylum claims because the cartels told them exactly what to say. If they are an 
unaccompanied minor from Mexico or Canada, they are then released quickly into the interior of the United States and 
we can’t do anything about it. Most of them don’t show up for their future court dates in the future. We know that 
transnational criminal organizations are taking advantage of the loopholes in our system. We’ve got to stop them at 
the border where I live—and that includes securing the border and closing these ridiculous 
loopholes,” McSally pointed out. 
DHS Secretary Kirstjen Nielsen also pointed out two of the crippling loopholes that allow MS-13 to intentionally 
come across the border and effectively prevent CBP from deporting known gang members: “First, we have an 
inadmissibility problem, meaning that when they come across our border, I have to let them in. I cannot keep them out 
by virtue of them being in the gang. Once we catch them and detain them, I cannot remove them by virtue of them 
being in a gang.” 
MS-13 is known to regularly conduct activities in at least 40 states and the District of Columbia. Arizona is one of the 
gang’s transition points on the way to other areas, however, in just the past few months Border Patrol agents have 
arrested numerous previously deported members of MS-13. Just yesterday, Tucson Sector Border Patrol agents 
arrested 36-year-old Oscar Moreno-Mejia, a confirmed member of the MS-13 street gang with criminal history in 
California. Jill McCabe, a spokeswoman for the FBI in Phoenix, stated that "we see MS-13 using Arizona as a 
transition point, where they travel through Arizona on their way to other areas of the country." 
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“They don’t get the job done. It’s too narrow still.” 
 
- Gubernatorial Chief of Staff Kirk Adams, on a pair of water bills that 
don’t address Ducey’s primary concerns on water policy. 
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