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March 13, 2020 
 

Tom Buschatzke, Chair 
Governor’s Water Augmentation, Innovation and Conservation Council 
Arizona Department of Water Resources  
1110 W Washington Street Suite 310  
Phoenix, AZ 85007  
 
 Re: Tribal Water Rights and Settlements in Arizona 
 
Dear Chair Buschatzke, 
 
 I write to provide the comments of the Navajo Nation on the issue of the state’s policy 
regarding the settlement of tribal water rights claims.  I attended the meeting of the GWAICC 
today and had planned to address the Council, if only briefly, on this important topic.  I was 
disappointed, as were other tribal leaders in attendance, that we were not permitted to offer our 
views after your discussion on this topic.  As the Nation has stated repeatedly, the state cannot 
develop a meaningful policy regarding the settlement of tribal water claims without the 
involvement of affected Arizona tribes.  Thus, for the record, I submit my comments by this 
letter. 
 The Navajo Nation understands the benefits of water rights settlements.  The Nation has a 
congressionally approved settlement for the majority of its water rights claims in New Mexico, 
and settlement legislation that would resolve all of the Nation’s water rights claims in Utah is 
now pending before Congress for approval.  
 Unfortunately, the Nation’s efforts to amicably resolve its claims in Arizona have been 
unsuccessful.  In the Nation’s view this failure is due in large part to fundamental problems with 
the way the state and non-Indian stakeholders, such as the Salt River Project and CAWCD, 
approach negotiations to settle tribal water claims.  Examples of these misguided efforts include: 
 

• Failure of the state to treat Indian people fairly.  The Governor has expressed 
his administration’s support for tribal water settlements.  However, there appears 
to be little concern for the welfare of the State’s tribal citizens.  Instead, the state 
treats tribes as adversaries and competitors for the state’s limited water supplies, 
rather than working cooperatively to solve state-wide water issues, and to address 
the enormous problems endemic to the state’s Indian Reservations that are 
directly related to inadequate water supplies and water delivery infrastructure.  

• Failure of the state to recognize that tribes have reserved water rights.  The 
United States Supreme Court recognized in 1908 that in establishing Indian 
reservations, both the tribes and the federal government reserved the water 
necessary to make those reservations viable permanent homelands for Indian 
people.  Yet unlike any other state of which the Nation is aware, Arizona refuses 
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to recognize in settlement agreements that tribes have reserved water rights that 
are imbued with unique attributes and entitled to protections greater than state law 
based rights. 

• Demanding tribal concessions in water settlements that have nothing to do
with water as a matter of state “policy.”  In the Nation’s failed settlement of its
Arizona water rights claims, the state demanded that the Nation waive its ability
to take lands into trust through the Department of Interior administrative process,
requiring Congressional approval to acquire additional Reservation lands.  Many
of the Nation’s leaders found this provision to be an invasion of the Nation’s
sovereign authority over its lands and so abhorrent as to render the settlement
untenable.  The State should abandon its needlessly combative approach by
recognizing that:
 Policy riders are a deterrent to productive settlement negotiations.
 Conditions agreed to by one tribe should not result in a “policy” requiring that

condition in every subsequent settlement.
 A one size fits all approach to settlements with tribes, each with unique factual

situations, needs and concerns, is not effective, fair or good policy.

The state has gone so far as to use its political power to interfere with the Nation’s 
settlement in New Mexico.  In a remarkable move motivated solely by self-interest, the state and 
other state parties insisted that the congressional legislation to approve the Nation’s settlement of 
its San Juan River Basin rights in New Mexico restrict the Nation’s ability to use 6,411 acre-feet 
of water reserved for the Nation in the Arizona Water Settlements Act until such time as the 
Nation settles its Arizona water rights claims.  Although the Nation’s New Mexico settlement 
includes infrastructure that will deliver water to the Nation’s capitol in Window Rock and other 
Navajo communities in Arizona at no cost to the state, the state would deny its Navajo citizens 
access to clean drinking water as leverage to force the Nation to settle its Arizona water rights 
claims because of its desperate need for water. 

The benefits of settling tribal water claims are undeniable.  Tribal settlements offer 
opportunities for creative solutions to address critical tribal water needs as well those of 
surrounding communities.  The Navajo-Gallup Water Supply Project, funded as part of the 
Navajo New Mexico settlement, is a regional water system benefiting Navajo tribal members and 
their neighbors.  Settlements tend to foster a broader, more inclusive sense of community.  In 
contrast, litigation typically pits interests of one group against another, sowing discord and 
tearing communities apart. 

In conclusion, the Nation seeks the better, higher path that settlement offers.  We 
encourage the members of the GWAICC to work with tribes to secure a state policy that truly 
favors tribal water rights settlements, which will inure to the benefit of the state as a whole. 

Navajo Nation 

Doreen N. McPaul         for
Attorney General 














